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Mr. Justice L. C. Gulbrandson delivered the Opinion of the
Court.

Defendant appeals from a denial of his motion to
supress, npotion for chanép of venue, jury verdict of guilty
of deliberate homicide, and sentence imposed thereon; all
rendered in the District Court’ of the Fifteenth Judicial
District, Roosevelt County, Mon£ana. Wwe affirm.

| On June 16, 1979, the body of Kimberly Nees was
discovered in the Poplar River near Poplar, Montana, B8he had
peen bludgeoned to death. The Rnosevelt‘County Sheriff's
Office investigated the crime, but was unable to make an
immediate arrest. High on the 1list of suspects was the
defendant, Barry Allen Beach.

Several years later, on January 4, 1983, the Ouachita
Parish, Louisiana, Sheriff's Office recﬁived 2 complaint from
Carolyn Beach, Barry Beach's step-mother. She alleged that
the defendant, then living: in Monroe, Louisiana, had
plcked-up two under age girls from school and that they had
not returned.’ Deputy Talmadge 8tutts responded ¢to her
complaint, and went to the defendant's house. The defendant
admitted that both girls had been there earlie; in the day,

but had gone home. Stutts then sdvised the defendant of his

Miranda rights, and asked if he could inspect the apartment.

According to Stutts, the defendant consented to the search.

The defendant later testified at a suppression hearing that

.......

he did not give Deputy Stutts peimissicn to enter his

apartment, Cﬁtutts entered:) and following the search,
S e———

arrested defendant on the charge of contributing to the
delinguency of minors. He then took the defendant to the

Ouachita Parish Sheriff's Office.
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That night, defendant signed a Miranda waiver form and
gave a statement regarding the contributing charge. He spent
the night in 34ail, The next day, January 5, defendant
telephoned his mother, Roberta Clincher, in Poplar, Montana
and advised her of his arrest., Mrs. Clincher then contacted
Tim ﬁeach, the defendant's uncle, who was also in Monrne,
Louisiana, to see about getting the defendant out of jail.

The defendant also contacted his step-mother, Carolyn
Beach, and allegedly threatened to kill her for complaining
to the Sheriff's Office. Mrs. Beach reported the threat to

Alfred Calhoun, the Commander of the criminal investigation

unit of the Ouachita Parish Sheriff's Office. She also told

Commander Calhoun that the defendant was a suspect in the
Nees murder in Montana. The Louisiana authorities contacted
the Roosgevelt County Sheriff and confirmed Mrs. Beach's
report. They also indicated to the Roosevelt County Sheriff
that Barry Beach was a suspect in three murders in Loulsiana.

On January 6, 1983, Loulsiana investigators began to

gquestion Bafry Beach. Bergeant Jay Vis first interviewed the

ngendantA_aF+nr giving him Miranda warpin and having a
waiver signed. Sergeant Via testified at the supression
hearing that the Janvary 6 interview lasted approximately one
hour, froﬁ 11:00 a.m. to 12:05 p.m, The defendant testified
that thls interview commenced at 7:30 a.m, and lasted four
hours.,

At the time of the first interview, defendant was still
breing held on the contributing charge. That afternoon, Geary
Aycock, an assistant district attorney for Ouachita Parish

requested the Sheriff's Office to _releasé the defendant.

Sergeant Via told Aycock about the death threat and the Nees

murder in Montana. On thig basis, Aycock -authorized
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continued custody of the dJdefendant. Bail remained set at
$1,500, the amount previously set for the contributing tc the
delinquency of minors charge.

That afternoon, Tim Beach came to the Ouachita Parish
Correctionall Center to post bail for the defendant. Tim
Beach spoke to Sergeant Via, and via testified that he told
Tim that he had a right to post bond, but that because of the
death threatg, the defendant's gstep-mother and father desired

that Barry Beach remain in custody, Tim Beach testified that

Via rxplained to bhim the procedure to get psychiatric help
e ———— -

for Barry Beach, and also told him that getting a lawyer

would be "a waste of money." Via denied making\any specific

recommendations to Tim Beach,

Via arranged a'phone conversation between Tim Beach and
the defendant during which the defendant allegedly told Tim
that he did not wish to be bailed out. Tim Beach later
talked in a three-way conference cail that incluaed Sergeant
Via, to his mother, Mrs. Clincher, who at that time indicated
that she was "content"” with the defendant remaining in jail.

She testified that she assented to this because Sergeant Via

had assured her that the defendant would be providéd with

psychological help, and that (hP vmlsi_.lm.qf_d_am)

AnyWaY.
Tim Beach also testified that he remembered talking to

an  assistant district attorney who told him that the

(gefpndant would be rpleased)if taken back to Montaﬁa_ The
assistant district attorney allegédly told Tim Beach to wait
. in the courthouse for the defendant's release. Tim did 50,
but several hours loter received word that other charges were

being brought agajnst the defendant, and that he was also

being investigated for murder, Tim LBeach could not 5aY




whether these last events occurred on January 6§ ar 7, but the
record shows two things; first that charges against the
defendant for deliberate homicide were not brought until

January 8, and second that no bond was posted for the

defendant on January 6. The record also shows that the

defendant had not yet been taken before a judge or magistrate

for an initial asppearance, arraignment, or proceeding.

The questioning of Barry Beach continued at 12:30 p.m.
on January 7. This interview_concérned the three Liouisiana
murders, and the Nees murder in‘Montana. Sergeant Via again
did the questioning. He gave thé defendantjmiranda warnings
and received a signed waiver thereof. He testified that the
defendant was coherent and comfortable in the interrogation
room. Via interrupted the interview once, when another
deputy entered the room, to give the defendant another
Miranda warning and to obtain another walver. | At
approximately 2:30 p.m. the defendant authorized Sergeant Via
to conducdlf stress evaluation test.) Via conducted the test

~ and found stress indicative of deception. Because of this,

Via requestedC'Commander Calhoun to conduct another ,EEEE*J

Commander Calhoun, after giving more Miranda warnings, did so

using a different form of questioning., Testimony varies as

to what occurred at this point, but according %o the

defendant, he was left aleone with Commander Calhoun, who

[

first conducted the test, and then asccused pim of lving, The

defendant also testified that Commander Calboun was abusive,

and threatened him, telling him that he was going to "frv in

the electric chair.” Cépmmander Calhoun denied using any such

tactics) stating that all he did was administer the test and

tell Barry Beach that his responses indicated deception. The

Commander fFurther testified that after he tnld the defendant




his answers were apparently untruthful, Beach broke down ang

began to talk about the Nees murder.

Sergeant Via re~entered  the interview room at
approximately 7:00 p.m, and Commander Caihnun left. When Via
came into the room, Barry Beach was broken down and crying.
He began talking and admitted murdering Kimberly Nees. Via
had Calhouﬁ return to the interview room, and had the
defendant sign another Miranda waiver. They then tape
‘recorded an interview with the defendant in which he
described in detail facts, not known by the general public,
concerning the murder of Kimberly Nees.

On January 8, the defendant retaoined counsel. On

January 11, the defendant, his attorney, Sergeant Via, and

masy,

Joe Cummings, a deputy sheriff, held a conference. Defendant
was given Miranda warnings, and signed a waiver thereof.

During this meeting, the defendant again admitted he murdered

Kimberly Nees, but denied any involvement in the unsolved

Louisiana murders.

During this time the investigators in Louisiana had
been in contact with the Roosevelt County Sheriff's Office.
On January 8, 1983, the Roosevelt County Attorney filed a
petition in the youth court for the Fifteenth Judicial
District, Poosevelt County, seeking a declaration that the
defendant, then 20 years old, was a deliﬁquent youth, and
requesting authority to incarcerate him. The county attorney
simultaneounly filed a motion to trangfer the youth court
proceedings to  District Court. This motion was not ruled
upon before defendant turned 21. The District Court issued
an order of detention and, for extradition purposes, a

finding of probable cause.
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The defendant turned 21 years of age on February 15,.
1883. On April 29, 1983 his Montana attorneys filed a motion
to dismiss the youth court action. The basis for the motion
was the loss of youth court Jjurisdiction over the defendant
under section 45-5-205(3}, MCA, at the time he reached the

age of 21. The defendant's motion was granted by order dated

May 4, 1983. Defendant had been charged in District Court on

May 3, 1983.

The defendant was extradited back to Montana in August
of 1983 and was tried on April 9, 1984 in Glasgow, Valley
County, Montana. Valley County is adjacent to Roosevelt
County. On April 13, 1984, the jury returned a Verdic£ of
guilty of deliberate homicide. On May 11, 1984 judgment was
entered on the conviction and Barry Beach Qas sentenced to a
term of 100 years in. the Montana State Prison. The court
also determined the defendant to be ineligible for
designation as & nron-~dangerous offender and further
determined that he would be restricted from eligibility for
parnle and release programs while serving his term. Barry
Beach appeals his conviction and sentence to this Court,”

presenting the following issues for review:

(1) That the District Court, dld not have jurisdic%}on

fy Barry Beach for deliberate homicid;:$rqhﬂ' =

(E) That the District Court erred in not changing venue

to a county outside of the primary news cnverage area of the

same media that prejudicially affected his rights to a fair
trial in Roosevelt County, Montana,

{3) That the District Court erred in not suppressing

the confession Barry Beach made to the Louisiana authorities.




_&Q{V? {4)

the jury that it must find the defendant possessed a specific

That the District Court erred in not instructing

mental state, in order to conviet him.
""”—‘:—;——ﬁ ’
(5) That the sentence imposed was harsh, oppressive,

cruel and unusual, and an abuse of the District Court's

discretion.

Xssue #1

Appellant contends that the District Court lacked
jurisdiction to try him. As authority, he points to section
41-5-203, MCA, which states:

"Jurirdiction of the court. (1) Except as
provided in subsection (2), the court has
exclusive original jurisdiction of all
proceedings under the Montana Youth Court
Act in which a youth is alleged to be a
delinquent youth, a youth in need of
supervision, or a youth in need of care
or concerning any person under 21 years
of age charged with having violated any
law of the state or ordinance of any city
or town other than a traffic or fish and
game law prior to having become 18 years
of age.," (Emphasis added.)

" and to section 41~5-205, MCA which states:

"Retention of jurisdiction. Once a court
obtains jurisdiction over a youth, the
court retains jurisdiction ‘unless
terminated by the court or by mandatory
termination in the folleowing cases:

"{1}) at the time the proceedings are
) transferred to adult criminal court:;

. - -

"{3) in any event, at the time the youth
reaches the age of 21 years.™ (Emphasis
added.)

The defendant argues - that the District Court lacked
jurisdiction because he was under the age of 18 when the

crime was committed and the _youth court proceedings

ingtituted on January 8, 1983 were never transferred under

g ot : \
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section 41-5-206(1), MCA, to the District Court prior to his
reaching of age 21 on February 15, 1983. He contends that
nnce the "exclusive jurisdiction” of the youth court has
attached under section 45-5-203(1), - MCA, the District Court
can never assume jurisdiction over the offense underlying the
yvouth court's proceeding absent traﬁsfer pursuant to section
45-5-206 (1) , MCA,.

We do net Ffind the defendant's érgument to be
pursuasive. In State ex rel Elliot v. District Court (Mont,
1984), 684 r,2d 481, 41 St.Rep. 1184, we held that there is
no "window" of jurisdiction between the youth court act and
the general district court jurisdictiom. Furthermore, in
dicta, Elliot, supras, addresses the situation at isgue here
and resolves it in favor of Jjurisdiction resting in the
district court. .

In Elliot, the defendant committed a murder when he was
15% years old. His involvement in the murder was not
discovered until several years later whgn hé was 22 yeﬁrs of

age and had voluntarily confessed. The defendant argued that

the youth court act provides for “exclusive original

jurisdiction™ over juvenile offenses, and allows the juvenile
court to transfer jurisdiction to the district court only
under certain circumstances as provided for in section
41—5—20%, MCA. Since the defendant in Elliot never came under
the exclusive original jurisdiction of the juvenile court, he
contended that transfer to District Court ceuld not be
effected.

Th Elliot we held that the ‘"exclusive original
jurisdiction” of the youth court depended upon on two

factors: (1) that the offense was committed while the youth

was under the age of 18; and (2) that the youth was charged




before the age of 21, In this case, Barry Besch was clearly
under the exclusive original Jjurisdiction of the Jjuvenile
court. In Elliot this Court held that since he had committed
A crime bhe came under the jurisdiction of the District Court
pursuant to Art. VII, Sec, 4 Mont. Const., even though he was
not under the exclusive oxiginal jurisdiction of the youth
court.

In Eilliot this Court cilted a case from Minnesota, In
the Matter of the Welfare of S§.V. (Minn. 1980), 296 N.W.2d
404, that 1s very closely nn point with the case at bhar. In

In Matter of the Welfaxe of 5.V., the 17 year old defendant

wags charged with homicide in Jjuvenile court. The case
dragged on in juvenile court for over four years and the
court lost Jjurisdiction (pursuant to & clause in the
Minnesota Code similar to section 41~5~205(3), MC#) because
the offender turned 21. At age 22, the county sought to

prosecute the defendant in district court. Defendant made

this argument:

", . . the resgpondent 4is8 attempting to
take advantage of an alleged loop-~hole in
the Jjuvenile court’s statutes. Minn,
Stat. sec., 2260.111 . . . provides that
juvenile courts have originatl and
exclusive fJurisdiction over offenses
committed by persons under age 18 unless
the case is referred by the Jjuvenile

court for adult prosecution, ., . However
. « « juvenile court Jjurisdiction ends
for all purposes at age 21. The

respondent urges that the juvenile court
lacks Jurisdiction because he is over 21,
and the district court lacks jurisdiction
hecause there has been no juvenile court
referral of the , juvenile act. The
regpondent thus argques that he cannot now
be prosecuted anywhere," 296 N.W.2d at
407

This Court went on to further guote from the Minnesota

court as follows:

10




"We believe it would ridiculous to say

that 1f a person of 16 or 17 years of age

commits a murder and escapes detection or

apprehensginn  either on a warrant or

indictment until after he reached 18

years of age, or 21 years under the

recent changes, he could no longer be

proceeded againgt in juvenile court or

tried by the district court

[Court's enmpbhasis deleted,]

"[The defendant's] interpretation would

be in violation of [the Minnesota

congtitution] which gives the district

court nriginal jurisdiction in alil

criminal cases, and it would be

unreasgonable and absurd. The legislature

does not intend a result that ig absurd

or in wviclation of the constitution."

296 N.W.24 at 407
The conclusion in Elliot supports the State's argument in
this case. Exclusive nriginal jurisdiction in the juvenile
court does not divest a district court of jurisdiction over
crimes committed by the juvenile defendant. It merely allows
a juvenile to be treated, if the circumstances so permit, as
3 juvenile, and benefit from a less punitive and retributive
system than provided in the district courts. The defendant
argues that this holding will wvest in the prosecutor the
power to conclusively determine the forum merely by dragging
his feet 1Iin prosecuting the crime. This is a wvalid
observation, but misses one point; juvenileé. as well as
aduylts, benefit from the right to a speedy trial,

We hold that upon termiration of the youth court
jurisdiction, no bar existed to the exercise of the district
court's jurisdiction under Article VII, section 4(l) of the
Montana Constitution and sections 3-5-302()) (a}) and 46-2-201,

MCA, over felony crimival proceedings against the defendant.

Isgue ig
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The District Court granted defendant's motion for
change of venue, but, over defencant's ohiecticrr rlaced verue
in adjacent Valley County. Section 46-13-203, MCA is the
statue that allows a trial court to change venue in criminal

cagses. It states in pertinrent part:

n
.

"(3) If the court determines that there
cniste in  +*he  county in  which the
progecution  Ir pending  cuch pirducion
that a fair tred1 crimot Le b, 3
gshall:s

"(3) transfer the cause to any other

court of competent jurisdiction in any

county in which a fair trial may be had
. . . ™ (Enphasis added.)

The defendant's motion, supported Dby affidavit and
other evidence, alleged wide gpread media exposure of the
facts involving the death of Kimberly Nees, and the
prejudicial information published about Beach's confession,
The District Court found that the motion had merit, and
nrdered that the trial should be moved to adjacent Valley
County. The defendant objected and moved again for a change
of venue contending that the same prejudice existed in valley
County as in Roosevelt County. As authority defendant cited
State ex rel Dryman v, District Court (1954), 128 Mont. 4€2,
276 P.2d 969, where he arqued t+hat this Court implicitly
recognized the pervasive, prejudicial nature of reginn-wide
media coverage in rural Montana and ordered a new trial to be
had im a county non-adjzcent o +he nriginal county.

The District Court denied the defendant's secnnd motion
for change of venue and ordered the trial to be held in
valley County at Glasgow, Montana. In denying this motion
the District Court stated:

"the motion to move the venue again is
dismissed, denied and overruled, but the

12
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court will reconsider the entire matter
and change the venue if the selection of
jurors in Valley County indicates the
defendant cannot receive a fair trial in
that county."”

This Court will not overturn a District Court order
granting or denying a motion for change of venue unlesgs such
action is found to be arbitrary or capricious, or, in other
words, an abuse of discretion. State v, Link (Mont. 1981),
640 P.2d 366, 38 St.Rep. 982; Bashor v. Risley (D.C.Mont.
1982), 539 F.Supp. 259, aff. 730 F.2d 1228.

We hold that the District Court did not act improperly
in denying defendant’s second motion for change of venue. In
50 orderiﬁg, the District Court acted ressonably in balancing
the competing considerations of cost and inconvenience to
Roosevelt County of holding a trial a& a distant venue; with
the 'defendant's right to a fair trial..

All that section 46-13-203(3) {a), MCA requires is that
when venue is changed, it be to a county "in which a fair
trial may be had." This question is primarily factual: The
defendant presented several allegedly prejudicial newspaper
articles to the District Court, one in which the county
prosecutof purportedly told the Governor that the defendant
would be unable to get a fair trail anywhere in eastern
Montana. The court apparently did npot find factual support
for defendant's allegation of area-wide prejudice, and moved
the trial to the next county. But, recognizing defendant's
concerns, the District Court in its order denying the second
motion for change of venue expressly provided that if, at the
time of jury selection, it became apparent that a fair and

impartial Jury could not be had in Valley County, the motion

wnuld be reconsidered. As the case came tn trial and the

13




jury selected, defendant gig Not renew hig allegation of
prejudice. He, at that time, waived thig objection,

The Dryman, SUpra, case whieh defendant cltes is in
acenrd with thig decision. In Drvman, this Couyrs+ directed
the districs court to change the venue of a criminal trial to
a county "naot adjacent" q the original County becausge z fair
trial could hot be had in any adjacent county, Addressing

that point, thig Court Stated:

county 'not adjacent’ to Toole County wasg
to  secure hip the fair trial by an
impartial jury which ig guaranteed tqo
every person charged with 5 ¢rime by our
Constitution, 128 Mont. at 406, 27s
P.2d at 971,

ingquiry ig where a faiy trial may be had. Absent an abuse of
discretion, a district court’s determination thereof will not

be disturbed, We affirm on this point,

issue #3

As  framed by the appellant, iggue #3 presents four
sub-isgueg, All of them revolve around the admissibility of
the confesgionsg Barry Beach magde to the Louisiang

authoritieg, Defendant points out four grounds upon which he

A it T result of
defendant'sg arrest in his home without gz warrant,
__mq~;Th;;:;h;:::;;;;;:?;;QTi;;;ZZZQ:;E:::h:he defendaq&_
was denied hig constitutional right to rglﬁiig on bail.

_“_&"7;T—;;;;*:;;;;;;;:;&;;;;~;;;;I;;;»after the_ggfgggggﬁ

B ks
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In  reviewing the District Court's denial of the
defendant's motion to supress we are restricted to examining
the record to adduce whether it contains substantial credible
rvidence to support the findings, and to determine whether
those findings were applied correctly as a matter of law,
State v, Davison (1980), 188 Mont. 432, 439, 614 p.2d 489,
493; State v. Grimestead (1979), 183 Mont. 29, 598 P,2d 198.

It is a general principle of constitutional law that
statements and confessions made as a result of an unlawful
incarceration are inadmissible, Taylér v. Alabama (1982), 457
U.S. 687, 102 S.Ct. 2664, 73 L.Ed.2d 314; Wong Sun v. United
States, supra. But, there must be some causal connection
between the original unlawful detention and the statements
made, Taylor, supra at 690, 102 S5.Ct. at 2667, 73 L.Ed.2d at
3J19. The District Court, addressing this connection stated
"the State has established that the statements were not the
result of an exploitation of that illegality under the
attenuation analysis of Wong §un, supra, Brown v, Illinois
[supra,}; land] Dunawéy Q. New York {(1960), 442 U.8. 200, 99
S.Ct. 2248, 60 L.Ed.2d 824]." We affirm,

The question under the first prong of this analysis is
whether the evidence presented at trial was the result of an
exploitation of the original illegality of the arrest. In
making‘this judgment four factors must be considered: (1) the
presence or absence of timely Miranda warnings; (2) whether
there was an intervening independent act by the defendant or
gome third party; (3) the temporal proximity of the arrest
Aand statement made; (4) the degree of the alleged
Constitutional violation. Brown, supra at 603-04, 95 S.Ct.
at 2261-2262, 45 L.Ed.2d at 426-427: Dunaway, supra at

217-18, 99 S.Ct. at 2259, 60 L.Ed.2d at 839,
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There is substantial credible evidence in the record to
support the District Court's conclusion that the defendant's
confessions did not come about as a result of any alleged
exploitation. First defendant was given ten Miranda warnings
and executed several signed walvers thereof, As to the
factor of "temporal pfoximity," the defendant confessed more
than three days after.his initial arrest. This three day
period is substantially longer than the several hour period
discussed in Brown and Dunaway. In this regard, the United
States Supreme Court's approach 1s to determine whethexr there
wAas sufficlent time for the defendant to overcome the
unsettling affect that tﬁe arrest may have initially had, and
to give him time to gather his thoughts. Three days appears

to be enough time for this to have occurred. Furthermore,

the defendant made an additional confession on Januayv 11 in

the presence of his attorney, five days after the initial

‘arrest. This also negates any direct causal link between the
anxiety causing effect of the arrest and the statement. The
death threat the defendant made to Carolyn Beach can clearly
be considered to be an intervening act to sever the chain of
causality. Furthermore, this threat was a sufficient ground
to continue the defendant in custedy. As to defendant's
allegation of police ‘misconduct, the District Court
specifivally stated that "there was no police misconduct.”
Again, though the record may  support A differing
interpretation, we find_ there 1s substantial credible
evidence in the record to support this finding.

Secondly, defendant argues that he was denied his
"constitutional” right to release on bail. He alleges that
Tim Beach went to the Quachita Parish Correctional Center in

nrder to ball the defendant nut and was told by Sergeant Via

17
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and an assistant county attorney that Barrv Beach would be
released the next day, or that it was in thé defandant's best
interest to stay in jail in order to receive psychnlogigal
counseling., These representations, defendant contends, had
the effect of denying him his right to bail.

Although the District Court did not specifically
address this iséue, we do not find defendant's argument to be
persuasive, Assuming, arquendo, that the defendant had a
constitutional right to bail, he does not shaw how it was
denied. Bail had been get for ¢the contributing to the
delinquency of minnors charge at $1,500 and wag available to
the defendant at the time. There is no allegation or
evidence in the record that Tim Beach or anyone ever tendered
bail money on behalf of the defendant, Neither the
defendant, nor any of, his representatives made any request
for his bail to be reduced, or for a release on his own
recognizance, By not diligently pursuing this right, he
waived it, Furthermore, we simply cannot believe that the
defendant wasg denied any right by several alleged
misrepresentations on the part of the Louisiana authorities.
in order for the defendant +o pursuasively argue that he was
prejudiced by an alleged denial of a constitutional right,
he firsé must show that the right was actually denied. In
this régard we do not think it unreasonable to hold the
defendant to a de minimus level of diligence in pursuing his
rights. |

Thirdly, the defendant contends that his confession was
obtained after he was denied hig right to be taken before a
magistrate or Judge to be ~arraigned and advised of his
rights. The defendant was originally incarcerated on the

evening of January 4, 1983 on the contributing charge and was
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not brought before a magistrate for several days, until after
he made his first confession. The rule in this regard is the
"McNabb~Mallory" rule which requires the exclusion of any
confession obtained as a result of "unnecessary delay” in the
initial appearance. McNabb v. United States (1943), 318 U.S.
332, 63 s.Ct, 608, 87 L,.E4. 819:; Mallory v. United States
{1957}, 354 U.S8. 449, 77 S8.Ct, 1356, 1 L.Ed,2d 1479. The
McNahbb-Mallory rule is not  based on any specific
congtitutional provision, but rather is a rule of supervisory
control over federal courts, and has since been legislatively
restricted, see 18 U.S.C., §350%1 (1972}, In State v. Benbo
(1977), 174 Mont. 252, 570 P.2d 894, though, this Court
adopted the MoNsbb-Mallory rule under ouxr own supervisory-
power, The test as set forth in Benbo is the following:

"When a defendant baseg a motion to
suppress evidence upon a claim that he
was not provided a prompt initial
appearance, the burden is first on the
defendant to show the delay was
unnecessary. The district court should
focus on the diligence of the persons who
made the arrest in bringing the defendant
before the nearest and most accessible
judge. While the length of the time
between arrest and initial appearance is
not determinative of the 'necessity' of
the delay, it is a factor to be-
considered.

"Once a defendant has established the
delay was unnecessary the burden shifts

. to the prosecution. The State must show
the aevidence obtained during the delay
was not reasonably related to the delay.
Absent such a showing the evidence will
be excluded." (Relying on R,C.M. 1947 §
95~603{d} {3), now section 46-7-101, MCA);
174 Mont, at 262, 570 P.2d at 900. See
also State v. Diezlger (Mont. 1982), 650
r.2d 800, 39 St.Rep. 1734.

Addressing this point, the District Court stated "the
court finds that an unnecessary delay in arraignment was not

epstablizhed and even 1f it is assumed that there was such a
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dely, the State has still demonstrated the voluntariness of
the defendant's statements by preponderance of the evidence."

Under Benbo the defendant has the initial burden to
show that the delay was unnecessary. This Court has applied
this first element strictly and denied appeals of lower court
denials of supression on motions made on this ground when the
defendant failed to show the “unnecessary” nature of the
delay. In State v, Plouffe (1982), 198 Mont, 379, 646 P.2d
533, we held that the defendant's burden in this respect is
more than just pointing out that the authorities could have
presented him earlier. See also State v. Leron (1577), 174
Mont. 264, 570 P.2d 901. In one case where a similar delay
was encouritered, l.e. approximately five or six days, this

Court found that the delay was not unnecessary, State v.

Plouffe, supra. '-Herq, the deafendant does not contend any

more than that the authorities "could have" presented him
earlier, He fails to address the fact that various charges
were being'raised against him, investigated, and then some of

them dropped. During this short period of time the Louisians

authorities had the right to keep him in custody, but their

investigations had yet to produce a charge upon which the
defendant c¢ould be presented. Furthermore, the period of
time invnlved was not so long as to create any presumption of
unreaso;ablennss. We hold that the first element of Benbo
wag not met and that the defendant's statements should not be
suppressed on this ground.

As to the above point, the State contends that the
Benbo rule should not be applied here because defendant was
incarcerated in Lnuisiana and at that time subject to

Louisiana law. The State points to Art. 230.1. of the

Lewisiana Code Crim.Proc. {(West 1967), which provides that
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authorities have » seventy-two hour period before they are
required to bring a suspect before a judge. In that statute,
the remedy for the failure to do so is the release of the
suspect. The statute specifically provides that a violation
thereof does not requife the automatic suppression of
incriminating statements.

The general rule is that, as to guestions of evidence,
the law of the forum controls, 16 Am.Jur.2d, Conflict of Laws
§131. This question is best characterized as being one of an
apptication of the exclusiénary rule, 1i.e. a rule of
evidence, Thus Montana law should control, The State
proposes that what actually is involved there is an
application of substantive law, in which this Court should
a3pply Loulsiana law. This argument is hot compelling for two
reasons; first, the remedy requested by the defendant is not
a remedy provided for by Louisiana law, but rather is a
remedy provided by Montana evidence law; and secondly, we
feel that whenever possible, defendants should be entitled to
the fullest protection of Montana law when appearing in its
courts.

Finally, the defendant argues that the State failed to
meet 1its burden of proving that the statements made by the
defendant wern voluntary. Mg stated above, when a defendant
shows éhat his incarceration was initially illegal, the
burden shifts to the State to show that the Fifth Amendment
was not violated.

In State v. Camitsch (Mont. 1981), 626 P.2d 1250, 1253,
38 St.Rep. 563, 565, we stated:

"In determinining whether a confession
should be suppressed, the trial judge
must decide whether or not it was

voluntary. [Citation omitted,] The
determination of voluntariness depends
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upon the 'totality of the circumstances,'’

with the burden of proof on the State teo

prove voluntariness by a preponderance of

the evidence."
See also State v. Mercer (Mont. 1981), 625 P.2d 44, 47, 38
St.Rep. 312, 315; State v. Allies ({Mont. 1980}, 621 Pp.2d
1080, 1086~87, 37 St.Rep. 2089, 2097. The issue of
voluntariness is laréely a factual question committed to the
district court's discretion., We will not reverse that court
if its order is supported by substantial credible evidence,
State v, Davisnn, supra, at 439, 614 P.2d 493; State v.
Grimestead, supra at 29, 598 P.,2d at 202. This case is
erspecially one where the resolution of the voluntariness
issue turns on the credibility of witnesses, and this Court
"must defer to the district judge who is in & superior
position to judge the credibility of [those
witnesses] . . . " State v. Camitsch, 626 P.2d at 1253, 38
St.Rep. at 3566.

One factor, not conclusive, supporting voluntariness is
the presence of timely and complete Miranda advisements prior
to the iIincriminating statement, State v. Allies, supra at
112, 606 P.24 at 1050. The record indicates that the

defendant received ten Miranda warnings between Januarv 4 and

January 11. Eight of these advisements and asggciafed

waivers. were directly related to questioning in_connecition

with the Nees murder. The defendant signed several walvers

thereof. There was no evidence adduced that the defendant
possesgsed less than average intelligence, or that by reason
of mental impaiment he was incapable of understanding the
Miranda warnings. Sergeant Via and Commander Calhoun both
testified that the defendant appeared calm, coherent and free

from the influence of intoxicants during any of the
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interviews. The questioning sessions were not long, arduous,
o ——————ia————

or designed to take advantage of the defendant's gituation or

fatigue, ' Via and Calhoun tesfified that no promises of
benefit oxr threats of harm were made to the defendant.
Particularly, defendant's allegation, disputed by Calhoun and
Via, concerning Calboun's Mfry" copment was obviously not
credited by the District Court.

Furthermore, and most importantly, defendant pade a_

"

statement on January 11 in the presence of his attorney and

after opportunity o confer with him. Presumably, the

Louisjana attorney had advised the defendant of his rights
and congsequences of waiving the same, and was diligent in
protecting the defendant from coercion. The defendant has
made no allegation that his Louisiana attorney failed in this
regard and thus we have little difficulty holding that this
canfession was voluntary.

On this point, the District Court found "The statements
of the defendant were voluntary" and "the voluntariness of
the statements was obvious." The totality of the

circumstances indicates the District Court did not erxrr,

Defendant argues that due process regquires that a
conviction of deliberate homicide must be hased -on an
information that charges, and instructions to the jury that
require, a finding that the defendant possessed the specific
mental state to kill the victim:; in cther words, that the
element of mens rea is constitutionally required. He
contends that the statutory element of purposely and/or

knowingly does not satisfy this requirement.

23




This Court has previously addressed and resolved this
question. In State v. Powell (Mont. 1982), 645 P.2d 1357, 39
St.Rep. 9839, we rejected this argument. See also State v.
Lemmon (Mont. 1984), 692 P.2d 455, 41 St.Rep. 2359; and State
v. Weinberger (Mont. 1983), 665 P.2d 202, 40 St.Rep. 844. The
scienter element of section 45-5-102(a) defines the crime of
deliberate homicide with sufficient specificity to obviate
any claim of unconstitutional vaugueness. State v. Sharbono

(1979), 175 Mont. 373, 563 P.2d 61.

Issue #5

The defendant received the maximum allowable sentence,
one hundred years, and was determined to be ineligible for
designation as a non-dangerous offender, or parole.
Defendant arques that this sentence was not based on any
credible evidence pfesented at the sentencing nearing, or
contained in the pre-sentence report, but rather was
motivated by the District Court's degire for vengence on
behalf of the victim's family. The District Court stated
that it imposed thls onercus sentence becausé of its belief
that defendant should be removed from society,

In either case, defendant ardues that this is violative
of Article II, section 28 of the Monfana Constitution, which
requires that "laws for the punighment of crime shall be
founded on the principles of prevention and reformation"; and
section 46-18-101, MCA, which provides that the policy behind
sentencing is the rehsbilitation, if possible, of convicts.
Tn the defendant's mind, his sentence was not based on any
principle of prevention, reformation, or rehabilitation, and

thus an abuse of discretion by the District Court.
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we find no merit in defendant's argqument. First,
Article ITI, sectien 28, Mont. Const. allows a district ceourt
irn its discretion to base a sentence upon the principle of
prevention of future crimes. This includes the power to
remove a person from society, as the ﬁistrict Court found
necessary here,

Seconaly, the District éourt's sentence was within the
permissible statutory range, and, in the absence of clear
abuse of discretion is properly reviewed bv the éentence
Review Division. There was no clear abuse of discretion in
this case and thus this is a matter for the Sentence Review
Board. See State v. Watson (Mont. 1984), 686 P.2d 879, 41
St.Rep. 1452; and State v. Holmes (Mont. 1983), 674 P.24
1071, 40 St.Rep. 1973.

The judgment and gentence are affirmed.

K |
Justii;//

We concur:

.

- ief

justice -

Justices
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Mr. Justice John C. Sheehy, specially concurring:

I agree with the result. The question of voluntariness
is ended in the fact that Beach confessed in the presence of

his attorney. All the other issues fade in that fact.

(;7 vJustice /i
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