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August 10, 2006

Honorable Governor Brian Schweitzer
Office of the Governor

Montana State Capitol Bldg.

P.O. Box 200801

Helena, MT 59620-0801

RE: Application for Clemency, Pardon or Commutation for
Barry Allan Beach

Dear Governor Schweitzer:

This letter sets forth an application on behalf ofritéma State Prison inmate Barry Allan
Beach for clemency, pardon or a commutation of MrcBes 100 year, no parole sentence after his
having served over 23 years in Montana state prisors ¢ome he did not commit. Barry Allan
Beach, former resident of Poplar, Montana is serViedlO0 year, no parole sentence in the custody
of the state of Montana for his 1984 conviction for ¢hiene of deliberate homicide in Roosevelt
County case number 1068-C. This request is made as afesuttxhaustive investigation that calls
into serious question the validity of Barry Allan Beasltonviction and the fairness of his 1984 trial.

In summary, Barry Beach was convicted on the bdsisfalse and coerced confession and on the
basis of prosecutorial misconduct related to a discresliedtists analysis of hair evidence. New
evidence as well as a careful review of existing evidgaroves that Barry Beaeh confession was
false and that several other suspects are the likleyskdf Kim Ness.

The Re-Investigation of Barry Beach=s Conviction

Beginning in 2000, investigators with Centurion Ministbegan the re-investigation of Barry
Beaclrs conviction. Centurion Ministries is a non-profirisoner advocacy organization
headquartered in Princeton, New Jersey dedicated to wookirtgehalf of convicted, innocent
prisoners throughout the United States in an effort t@ldp new evidence required to overturn
wrongful convictions. Centurion Ministries investigats have led to freedom for over 35 wrongfully
convicted prisoners throughout the United States and Canada

Barry Beach first contacted Centurion Ministries in 198yever, Centurion Ministries is a
small organization that receives over 1,000 new appeafsifimates every year. Barry Beasliile
was finally able to be carefully reviewed beginning®®8. The Centurion Ministries review process
is extensive and exhaustive. For two years Centiiaistries= investigators poured through the
record before finally committing to begin the re-imigation in earnest in 2000. Centurion Ministries
will not commit to the re-investigation of a new eamitil it is convinced in the absolute factual
innocence of the client. The careful review of Bdeaclkrs case convinced Centurion Ministries
director James McCloskey and its investigators thatyEeach was in fact innocent. As a result,
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the re-investigation began culminating in over thirfys to Montana as well as five other trips in
search of witnesses and evidence.

In Barry Beachs case, Centurion Ministries has conducted a six yaastigation
interviewing over 200 witnesses in six states, includimgtdna, North Dakota, Louisiana, Colorado,
Arizona and Nevada and following all leads attemptingtatie missing evidence. The search for
missing evidence has included personal inspection ofrire &oosevelt County Sherf Office
property room, including every file contained therein,interviews with crime lab personnel,
including Arnold Melnikoff and Kenneth Konzak, attorney gefrs staff, employees and shersf
office employees. Witnesses have been located agtigwed throughout the United States. The
results of this exhaustive investigation led to sigaificevidence demonstrating Barry Beagh
innocence but have also failed to locate criticalgsexf physical evidence that could have been tested
in order to confirm Barry Beaels innocence.

The Murder of Kimberly Nees

On June 16, 1979, the body of Kimberly Nees was discovetbd Poplar River near Poplar,
Montana. She had been bludgeoned to death. Several@gdiacies initially investigated the case,
including the FBI, the Poplar City Police, Roosevelu@ly SherifEs Office, the Fort Peck Tribal
Police and the Bureau of Indian Affairs. At the tinfetlee investigation, there were no known
witnesses to the homicide. Several people were quedtias potential suspects, but no one was
charged. The murder weapon was never located. Key méessdence that were clues to the
identity of the perpetrator were either ignored or rmslted or have now been lost. Finally, in 1983,
Barry Beach was charged with the murder of Kim Nees.

The sole issue at trial in the case against BarrgiBeas the validity of an alleged confession
that Barry Beach gave to Monroe, Louisiana detectivé883. The defense presented at trial was
that Barry Beach was not the perpetrator of Kim Naearder and that he was not present at the
scene of the crime nor did he have any role whatsaew@m Nees murder. The state had no
forensic evidence connecting Barry Beach to thiseamd no witnesses placing Barry Beach at the
crime scene or with Kim Nees on that evening. Tilg evidence presented to the jury during the
trial was the alleged confession of Barry Beach gteethe Monroe, Louisiana police officers in
January of 1983.

Numerous items of physical evidence that may have faghthe true perpetrators of the
crime were collected by the authorities at the tiféne initial investigation. Twenty-eight sets of
still-unidentified fingerprints were found on the insidel @utside of Kim Nees pickup truck. A
clear palm print was found on the passenger side dooe pftkup truck in blood A heavily blood
spattered towel was found hanging on a fence one blocktfre crime scene on the morning that the
murder was discovered. Several hairs were found otothiil. Three separate sets of footprints
were left in a trail along which the body of KimbeNges was dragged from the pickup truck 256

! The palm print was preserved by way of a fingerpriniara used by the FBI and remains
available for comparison purposes.
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feet to the Poplar River where her body was dumped. Nwsdrairs were recovered from the
clothing of Kimberly Nees, including one alleged pubic tizat was examined by discredited former
Montana State Crime Laboratory forensic scientistodd Melnikoff. Although Mr. Melnikoff did
not testify at trial, he issued a report claiming tthedé hair shared common characteristics with
defendant Barry Beach. Mr. Melnike hair comparison analysis was never reviewed byptrgy
scientist, that hair was never DNA tested, and to tfae hair cannot be located. Numerous
cigarette butts were found in the ashtray of the truakiw¢ould have been tested but can now not
be located. Beer cans were found strewn in the dridw ¢ruck and the body and were collected.

Both Barry Beach and Kimberly Nees were eliminatethibyFBI as the donors of the bloody
palm print found on the outside passenger door of thesNe&sk. No fingerprints matching Barry
Beach were found anywhere within or outside the truakmé&rous elimination prints were obtained
from the Nees family and friends and the police ofagho investigated the crime scene. To date,
twenty-eight prints remain unidentified. The bloody tbthiat was recovered on the morning of the
murder discovered hanging on a fence not far from the macgee was examined. The blood found
on the towel does not match either Kim Nees or BBegch. Hairs found on the towel were
determined to have similar characteristics to Kimd\leat can now not be located for further testing.

The Crime Scene

The killing for which Barry Allan Beach was sentented 00 years in prison occurred on the
Fort Peck Sioux-Assiniboine Reservation in Montafdis 80 by 40 mile reservation in the far
northeast corner of the state has some 8,000 enrol@bengs and is also home to a large number of
non-natives. At one time, the Fort Peck reservdtma the distinction of having the highest per
capita murder rate in the United States.

Kimberly Ann Nees was two months from turning 18 yedals She was a pretty, high school
honor student who had just graduated from Poplar High Stlvoaleeks before her murder.

On the last night of her life, two weeks after gradypéis valedictorian of the Poplar High
School class of 1979, Kim Nees left home with her bewyft, Greg Norgaard, to attend the drive-in
theater east of town. The two may have argued and Byegpard dropped Kim off at her home
immediately following the movie and he went to the Bopkgion Club to drink. Kims younger
sister, Pam Nees, who was at home when Kim arrigeteifrom the movie, told authorities that Kim
stayed at the house for about 15 minutes and then ledfr ifathers pickup truck at about 12:15
a.m. on that warm Friday night. At least a half dozénesses observed Kim Nees sitting alone in
the parked pickup at the closed Exxon gas station on HigBveayoss the highway from Poplar

> DNA testing of the blood from the towel confirmstimeither Kim Nees nor Barry Beach
are the donors of those blood stains. The stains lerby a male.
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High School on the west end of town between 12:30 and I1m00@ne witness said she saw Kim at
the station at about 12:45 a.m. talking through the windaant@an standing outside the pickup. Yet
another witness who had graduated from high school withNees said she observed her driving
west on Highway 2 at 1:00 a.m. heading down the hill froenExxon station toward the Poplar
River bridge and the turn-off to the road into the rivettom. There were several vehicles ahead of
her and the witness said she thought at the time thatght be following them.

At 4:00 a.m., two tribal police officers driving througg@ernment housing area on a bluff
overlooking the Poplar River and river bottom observedleup truck parked close to the river bank
on the far end of the deserted field. They saw no teeeleck it out at that time. At 7:00 a.m., as
the two police officers were driving back into Poplar-ighway 2 from the west and crossing the
Poplar River bridge, the officers noticed that the pickap #till there and turned off the highway to
investigate.

Peering into the locked vehicle, the officers obsethatithe seat was smeared with blood.
There was also a large deposit of blood a short distemtethe passenger side of the pickup along
with a bloody clump of human hair. Following a drag tttadit led from the blood near the pickup
truck to the river bank, the officers then discovereud Kiees semi-submerged body face up in the
river.

A collection of investigators from various law enfengent agencies - including the FBI, the
Roosevelt County Sherft Department, the Fort Peck Tribal Police Departnaamt the Bureau of
Indian Affairs descended on the crime scene earlyrtitahing. When the victirs body was
removed from the river, massive head injuries strosglygested she had been bludgeoned to death.
Evidence inside the pickup, including the bloodied upholstefyblood spatters on the ceiling and
rear windows of the cab led investigators to concludeKim Nees was initially attacked inside the
cab of the truck, then pulled out through the passenger siedd beaten further as she lay on the
ground where the pool of blood was found.

In the drag trail that led through the grass and dirtedo&imk of the river, investigators found
several differing footprints, including a set of baretpymts. The most significant clue found at the
crime scene, however, was a bloody palm print on tlkierds side of the pickup immediately below
the window. One of the FBI crime scene investigastated the obviou&That the person who left
the palm print on the door panel undoubtedly was respoffisitilee murdex@ Later analysis of this
palm print determined that the palm print was not lefKiny Nees nor was it left by Barry Beach.

The autopsy report listed the cause of death as skullfesscand brain injuries resulting from
more than 30 blows to the head. Also, according tordical examiner, Kim Nees had not been
raped nor had she engaged in sexual intercourse for sdagsabefore her death. Despite the fact
that Kim Nees clothing had not been disturbed and that she had notréped, years later at the
murder trial of Barry Beach, the state maintained Baaity Beach attacked and murdered Kim Nees
because she rejected his sexual advances.

Thelnitial Investigation by the Police
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As the murder of Kim Nees occurred on the Fort PeckriRaisen, the FBI initially took
charge of the investigation and in the month thabvedld, virtually all of the information that
emerged was funneled through the Buresatwo-man field office in Glasgow, Montana. Within a
few days of the murder, lead agent Brent Warberg int®edemore than three dozen witnesses,
often times in the presence of Dean Mahlum, Undeff§ledrihe Roosevelt County Sherif
Department. For several days following the murder, aitigé®focused on two primary suspects,
both former classmates of the victim who graduated fPoplar High School several years ahead of
her. One was Albert Gooch Kirn, a Native Ameriead former all state guard on the Poplar High
School basketball team. Investigators found out thaet Kad a reputation for heavy drinking,
fighting and forcing his affections on younger women.adidlition, a 17 year old Joanne Jackson
reported to the FBI two days after the murder thab@y@who lived across the Poplar River from
the murder scene had heard Kim Nees scréi, Gooch, na@

While Joanne Jackson initially declined to identify slo@irce, she ultimately claimed to the
police she had heard the story from Caleb Gorneaundaarinsisted to the investigators he told
Jackson no such thing.

The other police suspect was Kim Nedwyfriend, Greg Norgaard. It appears that the
interest in Norgaard stemmed primarily from the knowlesfgevestigators that he had a falling out
with Kim just before the murder.

Fingerprints lifted from the inside of Neegickup truck and the bloody palm print on the
door matched neither Norgaard nor Kirn. The investigatucused their attention elsewhere.

Barry Beach=s Actions on the Day of the Murder

Not one person in the twenty-five plus years sincerthler, including the over 200 persons
Centurion Ministries has interviewed, has ever cammedrd to say they saw Barry Beach at any time
during the evening of Kim Neesnurder out and about in Poplar.

On the afternoon prior to Kim Neesnurder, Barry Beach accompanied his then close friend,
Caleb Gorneau, and Gorneawirlfriend, Shannon €Brien, to the swimming hole known as Sandy
Beach which is on the Poplar River just a mile or heatheast of town. While there were conflicting
accounts of how long they remained there, as they degarting, Beach got the wheels of his car
stuck in the sand. When he was unable to dislodge theleyeBarry left Caleb Gorneau and
Shannon @Brien with his car and set out to walk to town. Bamgintained that he walked to a
service station on Highway 2 on the eastside of Pdplan, hitched a ride in a pickup the rest of the
way to his house. He stated that no one was home éharrived and that after eating a snack, he
went upstairs, flopped onto his bed and quickly fell asl&spry claimed he didet wake until dawn
and he didat learn about Kim Neesmurder until late that morning when his sister, Baaliaach,
delivered the news to him at their umdaranch, about 15 miles northeast of Poplar where Bady
gone to help with the branding.

Within a few hours of the discovery of Kim Nedsody, Deputy Sheriff ErrddARed@Wilson
was knocking on the doors on the west side of town lgdkinwitnesses who might have observed
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anything suspicious the previous night. One of the retsides spoke with was Barry Beash
mother, Bobbie Clincher. Bobbie says she told tipeiewvhat Barry had told her - that he had fallen
asleep early the night before and had been in his lbedghout the night. Bobbie said she also
informed Wilson that Barry was still sleeping when laked into his bedroom early that morning
and that her son hadheven taken off the shorts and shirt he had beenmngeidie previous day.

The morning after the murder Barry Beach went to hidess ranch outside of Brockton,
Montana and helped out with the calf branding. Two weétks Kim Nees murder, Barry Beach
left the state on a long planned trip to spend the sunmitiehis father in Monroe, Louisiana. While
police logically might have been curious about the tinmh&eachks departure, the investigators
hadr=t bothered to talk with him before he left, nor didytagtempt to contact him after he left the
state. After returning to Poplar in the fall of 1979, idd@each was picked up by the Roosevelt
County Sheriffs Department and questioned about Kim Remsrder for the first time. He also
voluntarily submitted to a polygraph. According to thensixar, the results were inconclusive. In
June 1980, Sheriff Mahlum summoned Barry Beach to hieddficl again questioned him. Nothing
came of this and Barry left town soon thereaftaretorn to Louisiana.

Barry Beach=sArrest and Interrogation in Louisiana

On the night of January 4, 1983, Barry Beach was picked upmbydé, Louisiana police on
a misdemeanor charge of contributing to the delinquenaynafior. In conjunction with Barrg
arrest on this misdemeanor charge, detectives in Qadduish, Louisiana were working overtime to
try to solve the abduction murders of three young womes pof them the daughter of a high school
principal. When homicide detective Sgt. Jay Via raackbround check on Barry Beach, he learned
about the unsolved Montana murder of Kim Nees in Montana

After spending several days trying to post his bail, B8eacls father, Bob Beach, and
uncle, Tim Beach, showed up at the Monroe law offide@aafl Henry Kidd on the morning of January
8" and retained him to find out why they had been gettiegtharound at the jail. When Kidd
appeared at the jail to inquire about the status of sctient, he learned that Barry had signed a
murder confession the night before.

Barry Beach also essentially confessed to beingvedoih the three Louisiana homicides.
Those statements have been proven false. All tfrs®se homicides were determined to have been
committed by others and Barry Beach was never changeslisiana with any of those crimes. As
Louisiana Detective Jay Via testified, Barry Beagktatements about the three Louisiana homicides
were proverAabsolutely false@ (Tr. Trans. 679)

After Barry Beach had been confined for two days atrtinal, minimum security detention
facility known as theé\pea farm@Detective Jay Via showed up there on Januiard questioned
him briefly about the local murders. Barry denied imeaient in these murders. Detective Via
returned to theé\pea farn@the following morning (January"y and escorted Barry to the parish
sherif=s office in Monroe where he placed Barry in a tingirogation room. Without breaking for
lunch, Detective Via then grilled Barry on the localraers throughout the morning and into the
afternoon. Barry acknowledged having heard about thehpatisders, but insisted to Detective Via
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that he had not been involved with them. Around 2:0Berefternoon, Detective Via left the room
and Detective Alfred Calhoun took over the interrogatitnich, by this time, had shifted from the
Louisiana murders to the unsolved Kim Nees murder in Manta

According to Barry Beach, Detective Calhoun put him digfo an emotional wringer,
alternately demeaning him, threatening him, praying Wit and describing to him in frightening
detail the horrors of being put to death in the Louiseeetric chair. According to Barry, Detective
Calhoun told him that unless he admitted to the Montauraer, Calhoun would personally see to it
that he went to the electric chair in Louisiana. tBg end of several hours of interrogation, the
Louisiana detectives had a tape recorded confessioa KirthNees murdér During the course of
the interrogation of Barry Beach, there were numepbiagie calls between the Louisiana detectives
and Roosevelt County Sheriff Dean Mahlum who provided. thasiana detectives with a nine point
list of things that Kim Neeskiller should know.

A comparison of Barry Beaels confession to the crime shows that Barry was woorejght
of the nine points and that most of his confessios besed upon either publicly known facts or is
inconsistent with the actual evidence determined framm Mees: body at the crime scene.

At Barry Beachs trial, the prosecutor told the jury that Barry Belaath not only confessed,
but had confessed in front of his own lawyer. Paul Kildiry Beacks Louisiana attorney
absolutely denies this assertion in a sworn statent@dtl was not called to testify at Beadtrial
and did not even know of the prosecet®statement until well after Beachtrial was over. In his
sworn statement, attorney Paul Kidd states in part:

Alt goes without saying that | was outraged over Jayg¥@leged testimony that
Barry Beach confessed to the Montana murders in mgpce® A...Barry denied
any involvement in the Montana murder.

During the course of the lengthy interrogation in Lowaijat was reported that Barry Beach
had confessed to three murders in Louisiana, as wetedives at Barry Beagh trial in Montana
later reported that those confessions waager proved unfounde@ (Tr. 679). In fact, after being
interrogated, Barry Beach had given incriminating statémabout all three murders in Louisiana,
each of which waéestablished later to be absolutely fa@€Testimony of Louisiana detective Jay
Via, Tr. 679). In fact, another person later confeseazhe of those three murders (Tr. 683) and
other suspects were later charged with those offerfdesbehavior of clearly falsely confessing to
the Louisiana murders underscores the coercive tabdsamere used to extract the Kim Nees
confession from Barry Beach.

% Curiously, prior to Barry Beagls trial, the original tape recording of this confessias
lost or erased by the Louisiana authorities.
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Barry Beach=s Confession was False

A careful analysis of Barry Beaseh alleged confession demonstrates that many of theafac
statements reported by Barry to the Louisiana detectageto how the murder occurred are
inconsistent with evidence found at the murder scehesdinconsistencies were never investigated
and presented to the jury at the time of Barry Beadhial. Some of the more significant factual
inconsistencies contained in Barry Besslalleged confession include the following:

1. The location of the crime.

Barry Beacks narrative statement indicates that Kim Neesack was parked by the train
bridge near the riverbank. In fact, Kim Nedsuck was located 257 feet away from the body. This
is significant because later in the alleged confesBiary describes making three trips from the truck
to the river to dispose of evidence. Each of theps from the truck to the river would have
required a round trip distance of over 500 feet within a sikeoyt period of time. A review of Barry
Beaclrs confession indicates his belief that the truck had parked very near the riverbank and the
ultimate site where Kim Neesbody was deposited in the river. Beach claimed to naage
separate trips to the river to dispose of the truck Kates, the alleged murder weapon, a crescent
wrench and a tire iron, and finally, Kim Negsody. Indeed, Barss confession suggests perhaps a
fourth trip where he also retrieved Kim Negacket and threw it over the riverbank.

It should be noted that the Poplar River was searcheivess numerous times for any of
these items of evidence. Neither the keys, the en¢sarench, the tire iron or any jacket belonging
to Kim Nees were found in or near the river.

2. The manner of depositing Kim Nedsody into the river.

In his alleged confession, Barry Beach claimed thgpushed Kim Neesbody over the
riverbank ledge. He says nothing about going down ontavéoank, below the ledge to pick up
the body and walk it several feet from the bottomhefbank over to the river and place it in the
water. Both the photographic and descriptive evideneglgiadicate that Kim Neesbody could
not have been deposited into the river from the tapefedgeB the distance is too great. It was
necessary for someone to first drop the body down therfedge to the riverbank, then climb down
and pick up the body, walk it over to the river and throwlace it in the water. Indeed, barefoot
prints were found on the riverbank very close to theybolrhose footprints are too large to have
been left by Barry Beach.

3. Kim Nees wounds.

Barry Beachks alleged confession indicates his uncertainty of vend<im Nees received any
wounds that began to bleed while she still remainetarpickup truck. The examination of the
interior of the pickup truck by law enforcement authositievealed heavy blood spatters throughout
the interior of the vehicle, particularly on the paggr side which was soaked with blood. It is
unlikely that Kim Nees assailant would not have noticed the extensive bliwdrig from her
injuries while she still remained in the pickup truck.
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4. Kim Nees exit from the pickup truck.

Barry Beacks alleged confession indicates that Kim Nees escapdtedtivers sideof
the pickup truck. Barrys confession claims that he exited the passenger fsile wehicle, ran
around the truck, caught Kim Nees at the drgetloor and pinned her against the drgeside of
the vehicle where he then beat her with a tire. irGiven the extensive bleeding evident inside the
pickup truck cab, it is clear that Kim Nees was alreadgrady injured and bleeding profusely while
she was still in the pickup truck. Yet there was abslylateblood found anywhere on the exterior
driver=s side of the pickup truck, including the exterior drsedoor. All of the blood on the
exterior of the truck was found on the passenger sidéh tBe FBEs investigation and the recently
retained defense exped investigation of the interior of the pickup truck haveauded that Kim
Nees was dragged out the passenger side of the vehidlemtrivers side as Barry Beach claimed
in his confession. The bloody palm print found on thiside of the passenger door suggests one of
Kim Nees attackers shoved the passenger door closed after KipulNad out the passenger door.

5. Kim Nees injuries.

In his alleged confession, Barry Beach claimed thaevle had Kim Nees pinned up against
the drivers side of the vehicle, he hit her with his fists defjan choking her. The medical
examiner, Dr. Pfaff, testified that Kim Nees had méween choked. There were no injuries to her
larynx or hyoid bone nor were there any hand markssibg or imprints suggesting that she had
been choked or hit with fists at all. Trial tranptrip. 442.

6. The murder weapon.

Barry Beachks confession indicates that he initially attacked Kiees with a 12 inch chrome
crescent wrench that he found under the truck seat thpafter Kim Nees death, it became widely
known throughout Poplar that the authorities believedKimatNees had been attacked with a 12
inch chrome crescent wrench. The authorities belibis to be the case because Ted Nees, Kim
Nees father, had indicated that he had recently purchasedasaascent wrench and that it was
now missing. The local hardware store in Poplar, Mioathad placed a display in its store front
window showing a photograph of Kim Nees and a 12 inch enéserench as part of the display.

Kim Nees father, Ted Nees, however, indicates that his cnéesaench was always kept in
the tool box which was positioned in the bed of thiygpg not in the cab. Barry Beach had indicated
in his confession that he retrieved the murder weapmn @inder the seat in the cab of the pickup
truck.

In addition to the above, recent expert analysis basede examination of the photographs
of Kim Nees- injuries and the autopsy report contradict the Montaadical examiners opinion
regarding the crescent wrench being the murder weapaengio pathologist, Dr. Donald Reay,
formerly King County, Washington medical examiner, améigonally renown forensic pathologist
with particular expertise in traumatic death has opinatt ttAThere is nothing distinctive to the
injuries to indicate specifically that a crescent wiremwas responsible for these injuries. To the
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contrary, none of the injuries show irregular toolkrfaatures commonly associated with a crescent
wrench@ Dr. Reay indicates that the crescent wrench coultiane caused all of the lunar shaped
injuries that were present on Kim Nees.

7. Kim Nees clothing.

In Barry Beachs alleged confession, he indicates that at the tirK@oNees murder, she
was wearing a brown sports jacket and plaid polyesterdlokisn Nees was not wearing either of
these items, but instead wore a navy blue and red ldarea white sweater. In addition, Barry
Beach claimed that the jacket worn by Kim Nees wasih over the riverbank. No such jacket was
ever found. Interestingly, recorded conversations ketvwbe Louisiana detectives and Sheriff
Mahlum demonstrate that, during the course of the ijation with Barry Beach, the detectives
recognized there was a problem with Barry Beaalescription of the clothing as it dietrmatch the
actual clothing that Kim Nees was wearing.

8. Barry Beachs explanation regarding the lack of blood on the drag trail

In Barry Beachs alleged confession, the police questioned him regardingcdk of blood
found on the 257 foot long drag trail between the pickup trudkan Nees body. Barry indicated
that he put Kim Neesbody in a garbage bag that he found in the truck and taggeld her body in
the garbage bag from the truck to the river. The drdegealrag trail covering 257 feet consisted of
grass, dirt and rocks. Kim Nees weighed approximately 115 potiritisn Nees had been placed in
a garbage bag and then was dragged the 257 feet, the garbageilobgave been shredded and the
remnants of the bag should have been found along therdilad\to garbage bag or remnants of any
garbage bag were found anywhere on the drag trail, anvérbank, or in the river.

9. How Kim Nees body was moved.

In his alleged confession, Barry Beach claimed thaighedKim Nees body by the shoulders
and dragged her face up from the area near the truck tveéhe Dr. Pfaff, the Montana forensic
pathologist opined that Kim Nees was probably draggedifeeb&sed on bruising to her shoulders
and other physical evidence.

10. Barry Beachs clothing.

No blood stained clothing of Barry Beahwas ever located. In his alleged confession,
Barry Beach was asked what he did with his clothing lwwiould presumably have been extensively
blood stained. Barry claimed that after having dispo$dtim Nees= body, he stripped off his
clothing, went to an empty railroad car parked on theeal tracks and burned his clothing within
the railroad car. The railroad company has neverabelitany evidence of any fire found in any of
the railroad cars in the area.

11. Barry Beachs fingerprints.
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One of the concerns of the investigators was thdHiat Barry Beachs fingerprints were not
found anywhere on the interior or exterior of the pickugk despite the fact that dozens of other
prints were found. In the alleged confession, BarrycBeegas asked about his fingerprints. Barry
claimed that he wiped his fingerprints away. Despite thaim, the police did find numerous
unidentified palm prints and fingerprints both inside andidethe truck. Some of those palm prints
and fingerprints were identified as being from Kim NeesPam Nees. The police also took
elimination prints from numerous police officers andeothdividuals. At this time, there still remain
28 fingerprints and 4 palm prints that are unidentified. dbfiteon, there is an obvious bloody palm
print that was found on the passenger side door with ider@e of any attempt to wipe this palm
print. There is no explanation of how Barry Beacls aile to wipe away only his own fingerprints
and leave all of the others.

False Confession

Dr. Richard Leo, a renown expert in the field of fadls@fessions carefully examined Barry
Beaclrs alleged statements to the Louisiana detectives andviletd that there were numerous
reasons for concern about the validity of Barry Beadtatements. The interviews conducted by the
Louisiana police officers were, of course, not videotiegred a tape recording was only made after
several hours of interrogation had already taken plBeeause of the large number of wrongfully
convicted based upon false confessions, a number of¢states and police departments are now
requiring videotaping of custodial interrogations as a wagrotect the innocent and ensure the
conviction of the guilty. For example, the Supreme GooftAlaska and Minnesota have declared
that under their state constitutions, defendants aitdedrds a matter of due process to have their
custodial interrogations recorded. In the spring of 2003|lithads general assembly overwhelmingly
passed landmark legislation requiring the electronic reeg@fpolice interrogations of suspects in
homicide cases. As a matter of internal departmguatiady, police departments in places like
Brower County, Florida and Santa Clara County, Caldorequire officers to video tape custodial
interrogations in certain circumstances. Dr. Richaa after reviewing all the materials in the Barry
Beach case, stated that:

Aln my professional opinion, then, Mr. Beaspost-admission narratiBsor what is
more commonly described as his confesBids) based on my analysis of the materials
reviewed and discussed in this report, almost certainho({ certainly) false and
should not have been relied on or given any weightéyrigrs of fact who convicted
him. What makes this case potentially tragic is thete was no evidence other than
Mr. Beachrs disputed, forensically meaningless and lightly coerekedid it=
statement to support the staseotherwise unsupported assertion of his guilt. If Mr.
Beaclrs confession is false, as | believe it almost adytdao be, then he is an
innocent man unjustly convicted of a heinous murder fbichv he has been
wrongfully incarcerated for almost two decad®s.

Summary regarding Barry Beach=s confession

Although Barry Beachs confession contains numerous details, there ismeotletail that
Barry Beach revealed in his confession that wagublic knowledge or is not inconsistent with the
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physical evidence. It was widely known throughout Rods@&anty that police suspected that Kim
Nees was attacked with a crescent wrench. Aparttinabdetail, Barry Beaets details regarding
the location the truck, how Kim exited the pickup truck, hewbody was moved from the truck to
the river, what clothing she wore, whether or nat sfas choked as a part of the attack, what
happened to the truck keys, the murder weapon and KinFNea&set and the disposition of Barry
Beachs own fingerprints all appear to be false. Despite ihislosing argument at the trial, the
prosecuting attorney claimed that Barry Beach revealsg@&rate points in his confession that were
unknown to the public. The prosecutor did not specify vamgt of these points were. An
examination of the confession demonstrates the puntses characterization of the confession was
not accurate.

The American criminal justice system fails sometimdhe second most common factor
leading to wrongful convictions that were found in thistfl30 DNA exonerations were that of
Afalse confession& The third most common factor leading to wrongful cotiwns was incorrect
microscopic hair comparison matchek Barry Beachs case, both false confession and microscopic
hair comparison matches were at work leading to hisigftd conviction.

Prosecutorial Misconduct During Trial
Barry Beachs trial was infected with serious misconduct by the grosng attorney.

The sole evidence admitted at trial against Barry Beeah his alleged confession to the
Louisiana police officers. There were no witnessasipy Barry Beach at the scene of Kim Nees
murder. Apart from the police officersclaim that Barry Beach confessed, there were neroth
witnesses claiming that Barry Beach had made incrimmatatements to them or in their presence.
No expert witnesses testified on behalf of the stegarding examination of any physical evidence
that connected Barry Beach to Kim Neasurder. The only reference at trial to physical evige
connecting Barry Beach to Kim Neesurder came from the prosecuting attorney who, without
objection, improperly told the jury in his opening stadeirthat a pubic hair had been found on Kim
Nees- sweater and that that pubic hair was in fact the dafgrs. Apart from this reference, there
was no other physical evidence introduced at trial otmgeBarry Beach to this crime.

During the investigation of this case, Kim Neesveater which was found neatly folded on
the ground near the passenger door of the pickup truck wastedlland retained as evidence. Inthe
fall of 1983, it was sent to the Montana state crirbe lat the crime lab, forensic scientist Arnold

* Of the first 130 DNA exonerations, 101 involved mistaldamtification. Thirty-five
involved false confessions and 21 involved microscogicdaanparison matches that proved to be
incorrect.
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Melnikoff examined the hair found on the sweater angedsa report dated December 13, 1983
indicating that on November 14, 1983, the crime lab rededvsealed paper bag with the white
sweater of Kim Nees. Melnikoff reporte®35 microscopic slides were prepared of hair present on
item 1110-7 and were examined microscopically with thevotlg conclusions: 23 slides . . .
contained head hair characteristic of Kimberly Nelbsad hair, 11 slides. . . contained cat and/or
dog hair. One slide, lab number CU100A27, contained one paipicharacteristic of the suspect,
Barry Allan Beachs pubic hai@

Forensic scientist Arnold Melnikoff did not testify beé the jury at Barry Beaels trial. His
report was not introduced in evidence. The pubic haiclwivas the subject of Melnikefé report
was not introduced as evidence at the trial. Despédailure to present this actual evidence or
testimony, the prosecutor improperly told the jury thathair found on Kimberly Neesweater was
the defendants’.

The prosecutars blatant assertion that one of Barry Beacpubic hairs was found on Kim
Nees- sweater was extremely prejudicial and caused the énmireo be unfair. The prosecutor had
argued in opening statement that one of Barry Besbhirs was found on Kim Neesweater. Trial
transcript, p. 314-315. When it was time to introduce titeace, the prosecutor conceded that it
was inadmissible and he could not establish chain ofodys Trial transcript, p.334-335.
Nonetheless, during cross examination of Sheriff Mahtine prosecutor referred again to the hair
evidence attempting to back door its admission. Traddeript, p.801-802. Finally, even more
egregiously, the prosecutor argued the existence of thisidence in his closing argument. Trial
transcript, p. 932-933. The prejudicial impact of the prosesatactions was monumental. First,
the courts have now determined that microscopic haapeoison evidence is not sufficiently reliable.
In Williamson v. Reynolds904 F.Supp. 1529 (D. Oklahoma 1995), the court in finding microscopic
hair comparison evidence to be unreliable noted that:

AThe few available studies reviewed by this court tengdiot to the methoes
unreliability. . . in response to studies indicatingghlpercentage of error in forensic
analysis, the law enforcement assistance admingtrgpponsored its own laboratory
proficiency testing program. Between 235 and 240 crime ladndea throughout the
United States participated in the program which comparecedaboratories reports
with analytical laboratories findings on differenpé&g of evidence, including hair.
Overall, the police laboratories performance was wadlkehe area of hair analysis.
The error rate on hair analysis were as high as 67%dondual samples, and the
majority of the police laboratories were incorreat4 out of 5 samples analyzed.
Such an accuracy level was below cha@r@/iliamson 904 F.Supp. at 1556.

Here, the prosecutss error was far more flagrant and grossly prejudicialthdt even
subjecting the so-called hair evidence to cross exaoimbecause Arnold Melnikoff never testified
and the hair evidence was not actually introduced intdielation of the rules of evidence and the

®> |t is reversible error for a prosecutor to makeregfee toAfacts@not introduced in

evidence before the jury as the prosecutor in BarrgiBesatrial did.



The Honorable Governor Brian Schweitzer
August 10, 2006
Page 14

rules of professional conduct, the prosecutor told theijuapsolute terms that there was a hair on
Kim Nees- sweater that tied Barry Beach to the homicide.

Referring to inadmissible evidence violates the rulgsafessional conduct. See Rule 3.4(e):
AA lawyer shall not . . . in trial, allude to any natt . . that will not be supported by admissible
evidence. .@ Likewise, the prosecution function, A.B.A. Standardtaing to the Administration
of Criminal Justice (1979), Standard 3-5.5 provides.. it is unprofessional conduct to allude to any
evidence unless there is a good faith and reasonalieftrabelieving that such evidence will be
tendered and admitted in evider@mn United States v. Dinit86 S.Ct. 1075, 1082 (1976), the court
stated:

ATo make statements [in opening] which will not or aarive supported by proofis,
if it relates to significant elements of the casefgssional misconduct. Moreover, it
is fundamentally unfair to an opposing party to allow thoraey, with standing and
prestige inherent in being an officer of the courpresent to the jury statements not
susceptible to proof but intended to influence the jurgathing a verdic®

In Berger v. United StateS5 S.Ct. at 633 (1935), a case very similar to Barry Besa¢he
Supreme Court found prosecutorial misconduct mandating révéisa court held that under the
circumstances, the prejudice to the cause of the acausethighly probable that we are not justified
in assuming its non-existence. Numerous other couws foaind that where the prosecutor in
closing insinuates there is evidence other than tlesepted which connects the defendant with the
offense, reversal is required. United States v. Brai®6 F.2d 759, 767 {Cir. 1985); Gradsky v.
United States373 F.2d 706 (5Cir. 1967); United States v. Diloret®88 F.2d 996 (3Cir. 1989).

Arnold Menikoff=s Rolein Barry Beach=s Conviction

Former crime lab scientist Arnold Melnikef proficiency in the field of hair comparison
analysis has now been completely discredited by a nunhberestigations revealing serious mistakes
in his testing procedures and serious flaws in his omni@garding hair identification and
comparisons. Melnikoff had left the Montana Statmeriab and was working for the Washington
state crime lab at the time that his complete lagbroficiency in the field of hair comparison was
finally exposed. Melnikoff has since been fired by ¥kashington state crime lab for additional
incompetence Melnikoff=s proficiency as a hair examiner was called into qoestllowing
investigation of his testimony with regard to hairlgsia in a number of Montana cases. Two re-
examinations of hair samples through DNA testing in Mamtana cases including State v. Bromgard
and_State v. Kordonowyave shown that Melnikcft hair analysis was completely in error resulting
in two men being wrongfully convicted. Both of thosavctions have been vacated because the
hair to which Melnikoff testified was still availakdend was DNA tested where such testing confirmed
Melnikoff=s errors.

® Melnikoff was not allowed to perform microscopic hairalysis in Washington state

because he could not pass the proficiency tests.
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Following the exoneration of Jimmy Ray Bromgard whe Weed after DNA testing proved
Melnikoff=s testimony to be false, the Attorney General efState of Montana undertook an audit
of all cases in which Melnikoff had conducted hair agialylt appears that Barry Beashcase was
excluded from the pool of cases the Attorney Generatedithecause Melnikoff did not actually
testify at Barry Beacks trial despite the fact that the prosecutor impropepgatedly referred to
Melnikoff=s results during the course of Barry Be=xlrial. Melnikoff is now a defendant along
with the State of Montana in a lawsuit brought by Bgandl.

Barry Beachs current defense attorney has interviewed Arnold Methand former crime
laboratory scientist Kenneth Konzak in an attempbtate the missing pubic hair. The State of
Montana Attorney General has repeatedly objectedytat@mpts to interview Melnikoff regarding
his testing or analysis of the pubic hair at issueampBBeacks case and has also refused to turn
over MelnikofEes notes and diagrams regarding his analysis of that hair.

To date, the pubic hair referenced in Arnold Melniksfireport of December 13, 1983
wherein he opined that one pubic hair had characterstitie suspect Barry Allan Beach cannot be
located. Roosevelt County District Court Judge David GHbidsued orders allowing the defense to
have this hair DNA tested. Neither the Montanaestaime lab, the Roosevelt County District
Attorney, or the Montana Attorney Genersiloffice have been able to account for the loshisf t
hair. As a result, no DNA testing has been availableonfirm or refute Melnikofs conclusions.

Prosecutorial Misconduct Regarding the Physical Evidence

Despite the fact that Arnold Melnikoff did not testifgfore the jury at Barry Beash trial
and despite the fact that no hair evidence was achiatiyluced, the prosecuting attorney Assistant
Attorney General Mark Racicot told the jury in his opgrstatement at trial transcript pages 314-315
the following: AAnd the forensic scientist from the lab in Missoulttell that on the jacket of Kim
Nees laying B found laying outside that vehicle, that there was a phdic belonging to the
defendant. They will tell you how easy it is for Haitransfer from one place to another and that this
hair located on the sweater of Kim Nees was, in thet defendants.@

The prosecutor made two separate misstatements affaat the pubic hair in his opening
statement to the jury. FirsAthat there was a pubic hair belonging to the defei@ant second,
Athis hair located on the sweater of Kim Nees wafadh the defendans.@ Even had forensic
scientist Arnold Melnikoff testified, he could not progdnhve stated as such. All Melnikoff could
have stated was that Barry Beashhair may have shared the characteristics withait€found on
the sweater. The prosecutor misstated the strengtiyadpinion that could have been offered by
Melnikoff in stating as a fact that the hair was Bdeacks. The prosecutes reference to the
pubic hair at all was misconduct because Melnikoff did testify and there was no pubic hair
introduced into evidence and no hair comparison testinuffered at trial. The prosecutor
exacerbated this misconduct where in closing argumei)dhéne jury that the hair evidence could
not be introduced as a result of a technicality. Tralscript, page 932.

The Bloody Palm Print
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The palm print left in Kimberly Neesblood on the outside of the passenger side door of the
pickup truck remains one of the most significant pieceviolence available to find Kim Neeseal
killer. However, during the trial of Barry Beach, gm@secutor misstated the evidence with regard to
this palm print. The prosecutor ridiculed the significaatéhe palm print on the exterior of the
pickup door, saying that it could have been from Kim Neesibise th@examiner could not exclude
her as having left that prid® Trial transcript, page 886. This statement to theway completely
false. An FBI report was sent to the Roosevelt Cpattbrney dated November 7, 1983 that stated
that the palm print found on the exterior passenger gitleedruck washof valug@meaning that
there was sulfficient detail so that this palm print ddu¢ used for comparison purposes. More
importantly, an FBI report also indicated that both Kiees and Barry Beach were eliminated as
donors of the bloody palm print. That report statdtlis noted that the crime scene investigation
developed a bloody palm print on the passenger side dobe ofidtim=s vehicle which is not
identified as belonging to either Kim Nees or Barry 8e@

Another FBI crime scene report described the signifieast the bloody palm prinAThe
bloody palm print that is located on the passenger doafdWwaave to have been left by the unsub
[unidentified subject{@ This palm print was most likely left when one of Kiwees: killers closed
the passenger door of the truck after Kim was dragged out.

The Blood Stained Towel

On the morning that Kimberly Neesnurder was discovered, a blood stained towel was
found not far from the murder scene. That towel waaddo have human blood, but did not match
the blood type of either Kimberly Nees or Barry Beaghtrial, the prosecuting attorney misstated
the evidence with regard to the significance of tro®8Istained towel. He told the juAiNo one
knew where the bloody towel was found or when it waada@ Trial transcript, page 886. Later, in
the prosecutets closing argument, he sai, dor=t know where that bloody towel was found or
even if it was found in Poplam Trial transcript, page 934. An FBI report clearly inthsathe towel
was found the morning after the murder on a fence @ok lom the victines house Alt should be
noted that an extremely bloody towel was found on aefeme block away from the victia
home@

The significance of this blood stained towel is th& possible that, during the attack upon
Kim Nees, one of the attackers was inadvertently ktand was bleeding and that person used the
towel to wipe their own blood.
Other Instances of Prosecutorial Misconduct
In addition to the prosecutorial misconduct regarding thecphdir and the palm print and
towel, there were several other instances whereptiosecutor misstated the evidence and
misrepresented the facts to the jury.

Footprints



The Honorable Governor Brian Schweitzer
August 10, 2006
Page 17

Three sets of footprints were found around the Kim Ngaskup truck and along the drag
trail toward the riverbank. In closing argument, thespoutor said the footprints at the crime scene
hadAactually no value whatsoev@.The prosecutor went so far as to suggest the footpontd
have been made by a police officer. In fact, thedlsets of footprints included one set of bare
footprints made by a person having an 11 and 3/4 inchifceot Barry Beach wears a size 8 shoe and
his foot is much smaller than 11 and 3/4 inches. Therdtto sets of footprints were made by
people wearing clogs or thongs. None of the policeasffievould have been wearing that type of
foot wear. In addition, one set of the footprints Waw/n on the riverbank very close to where the
body had been deposited.
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Fingerprints

The prosecutor argued that Barry Beaxhngerprints were not found anywhere on the truck
because he had wiped them off. Trial transcript, page B&3.is a misleading statement because, in
fact, over 40 sets of fingerprints were found within antsioe the pickup truck and 28 prints and 4
palm prints have remained unidentified. None of the ptimt were found belonged to Barry Beach.

It would have been impossible for Barry to wipe offyoms own fingerprints leaving all of the
others.

The prosecutor also argued that Kim Ne#ésgerprints and palm prints were not correctly
taken during her autopsy. There is no evidence to suppoctaim. In fact, Kim Neesfingerprints
were identified all over the interior of the pickup truesed on her fingerprints taken at the autopsy
and her palm print was used to eliminate her as the dafritie bloody palm print found on the
passenger door.

Barry Beach=s Confession

The prosecutor told the jury that Barry Beach confesséwnt of his own lawyer. Trial
transcript, page 893. In fact, after the trial whenelagrnled of this misstatement, Barry Besxh
Louisiana attorney Paul Kidd absolutely denied this aesart a sworn statement. The prosecutor
argued that Barry Beash confession was corroborated over and over agawdégendent evidence
in this case. Again, there was no corroboratioBarty Beacks confession whatsoever.

Evidence the State Failed to Disclose to the Defense Prior to
Barry Beach=sTrial

In September of 1979, three months after Kim Newrarder, Roosevelt County Sheriff Don
Carpenter took a taped statement from Orrie Burshiae Burshia approached Sheriff Carpenter to
disclose information she learned about the Newaarder. In that taped statement that was never
disclosed to the defense, Orrie Burshia told Sherifp@ater of a conversation she had with Mike
Longtree approximately three weeks after Kim Nelesdy was discovered. Longtree told Burshia
that he had been present at the scene of the crintbeonight that Kim Nees was murdered.
Longtree described to Burshia how he had watched a gralgitioé American girls, including Sissie
Atkinson and one of the Reddog sisters, among othertsKlme&lees to death. Longtree told Orrie
Burshia how Kim Nees was trying to get away and begged @éopklp her. Longtree never said
that he saw Barry Beach at the murder scene. Ttergat from Burshia was never turned over to
Barry Beacks lawyer.

Over the years, Mike Longtree has reaffirmed to a nuwlygeople his statement that he was
present at the time that Kim Nees was murdered. Or1,JA804, Longtree had a conversation with
Lisa Perry of Poplar, Montana. During that conveosationgtree told her that he knew the names
of the people who killed Kim Nees and further indicatedkilters were Maude Kirn (maiden name
Greyhawk), Sissy Atkinson, Joanne Jackson, and Jordisi$en. Lisa Perry has given a sworn
statement relating to this conversation.
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Although Orrie Burshia is now dead, the fact that Mikengtoee told her that he had
witnessed the murder is confirmed in the statementbie&owans Bissel. Bissel has given a sworn
statement of what she was told by Orrie Burshia.

Around 1990, Mike Longtree told Sherrie DeMarias, Mike Loggts common law wife and
mother of his three children, that he saw the mund@t@ld her some of the details. He told her that
Sissie Atkinson, Maude Greyhawk, Jordis Ferguson and teksda sisters were involved. Longtree
told her that he was with Les Bighorn and saw the dndg) Kim Nees to the river. Longtree has
denied that he was a witness to the murder when cedtégt police officers. Nevertheless, his
statements should have been revealed to Barry Bedalvyer prior to the trial so the defense could
investigate the statement.

Richard Holen

Richard Holen of Poplar, Montana provided a statemerg dfigr Kim Nees murder to
Poplar police officer Steve GreyhalvkAt trial, there was testimony from Steve Shaghanhe saw
Kim Nees sitting alone in her truck parked at Exxonataiti Poplar at 12:45 a.m. Richard Holen
told Officer Greyhawk that at approximately 2:00 a.m.renrtight of the murder, he saw Kim Nees
pickup truck heading toward the river bottom. In fact, las Wwllowing the Nees truck in his own
vehicle and saw Needruck turn off to go to the riverbank park. He noted ifsitle the cab of the
truck were four or five people sitting shoulder to shouldéhé cab and one of the passengers was
sitting on someone else lap by the passenger side door. He noted that askuppruck slowed
to turn off the highway, his car came even closeit smd at this point, he could clearly see the
outline of the heads. He noticed that one of the pgsse who was sitting on someesdap was
wearing a strap cap with a visor. Days later, whew&e purchasing gasoline at a Conoco gas
station in Poplar, Officer Greyhawk pulled up and start&mhg@people at the gas station if they had
seen anything or knew of anything about the Kim NeesleturHolen told Officer Greyhawk that he
had seen Kim Neegruck on the night of her death and described his olts@mga Richard Holers
existence as a witness in this case was never skstlo the defense. Significantly, Holen had seen
Kim Nees= vehicle turn into the park only about 30 minutes befbeeveas murdered.

Other New Evidence of Barry Beach=s Innocence

Judy Greyhawk is the sister-in-law of Maude Greyhawkud#eGreyhawk was the daughter
of Officer Steve Greyhawk, a tribal police officeravwwvas on duty the night of Kim Neesurder.

’ Steve Greyhawk is the father of Maude Greyhawk. eSBreyhawk was on duty the night
of Kim Neess murder. He is also the officer who broke down the dowr entered the Judge
chambers where the murder evidence was being stored.
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He is also the tribal police officer who was accuddat@aking into the evidence room following the
collection of evidence from the Kim Neemurder scene. Maude Greyhawk has been implicated by a
number of people as being a participant in Kim Nemsrder. In 2004, Roosevelt County District
Attorney investigator Ron Kemp attempted to intervieaude Greyhawk regarding the murder of
Kim Nees. Maude Greyhawk initially told Kemp to retutraaother time. When he returned, she
related that she had called Sissie Atkinson immediafedy Kemg=s visit with her and Atkinson told
her not to talk to Kemp and thathey dort have anything®@ Maude Greyhawk then denied
committing the murder, however, she then began to weeasked Kemp whether she may have
been involved in Kim Neesmurder and not now remember it. After Kemp left higerapted
interview with Maude Greyhawk, Maude Greyhawk called isteisin-law, Judy Greyhawk. Maude
Greyhawk told Judy Greyhawk that she heidoeen the one who actually killed Kim Nees. Maude
Greyhawk confessed to Judy Greyhawk that she, Maude, fead lared Kim Nees to the park that
night andAl might have kicked her in the head once or tv@myt did not kill her. Judy Greyhawk
has confided in Centurion Ministries investigators rdmay this confession by Maude Greyhawk.

Murder of Dana Kirn

Maude Greyhawk had been married to Dana Kirn. In 2002, Banaand Maude Kirn
separated and then engaged in a bitter custody battleh@wechildren. A final hearing on their
divorce and custody issues was scheduled for April 7, 2003. daysbefore the scheduled court
hearing, Dana Kirn was stabbed to death by Masdew boyfriend, Tracy McGowan. There is
significant evidence that Dana Kirn planned to revetii@upcoming divorce/custody hearing that
Maude Greyhawk had confessed to him about participatingniriN€es: murder.

Before his death, Dana Kirn told a number of people Meaide had confessed to him that
she was a participant in Kim Neeswrder and that he was going to reveal this informatinior to
the death of Dana Kirn, he told his father, AlbertrnKiSr., that with regard to the upcoming hearing
that he didat need a lawyer because he had enough information on Maydé her away for life.
Desiree Kirn-Lambert was Dana Kia younger sister. Dana Kirn revealed to his sist¢nthile he
and Maude were still living together, Maude revealed setlengs that led him to believe she was
involved in the murder of Kim Nees. He said they waitténg on the couch at their home one day
when she said to him, ther@ something | haver told you in all these years. | know about the Kim
Nees murder. Maude confessed to Dana, according to Bdbia¢ Maude was afraid she was going
to be going to jail. Finally, Maria Decker, Dana Kishalf-sister, gave a sworn statement that after
Dana separated from his wife, Maude, he lived with Mamnid her husband for a while. She says
Dana disclosed to her that Maude admitted to him moreathee during their marriage that she was
involved in the murder of Kim Nees. Specifically, Daia@ad Maude told him that she participated in
the fatal beating of Kim Nees along with Sissy Atkms@doanne Jackson, Roberta Jackson, Jordis
Ferguson and Rhea Reddog. Dana said that Maude reveaiedhatiEd Vandover devised a plan
to lure Kim to the location where she was murdered;tttegy planned to beat Kim, not kill her, then
realized they had gone too far. Dana brought up Meaiddmissions to him regarding the murder of
Kim Nees on multiple occasions according to Maria DecKdichael Burshia has also given a
statement that over period of several years, Daddntml a number of times that Maude confessed to
him that she was involved with others in the murdédfiof Nees.
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Calvin Lester

On June 16, 1979, as Kim Nees was being beaten near tlze Raelr, a 10 year old boy
named Calvin Lester who lived on a bluff above the paderd Kim Nees screams. According to
Calvin, he left his home, walked down the embankmethipaered through the bushes as Kim Nees
was being beaten to death. Lester saw several gatinlg Kim Nees. Included among these girls
were Sissie Atkinson and Maude Greyhawk, both of whostdreknew. Lester also saw an
unidentified man help drag Kim Nee&ody to the river after she was killed. Calvin Legigew
Barry Beach but did not see Barry Beach present gidheat the time that Kim Nees was killed.
Years later, Calvin Lester reluctantly came forwand has given a sworn statement regarding his
observations. Calvin Lester has been interviewdgdnsevelt County District Attorney investigator
Ron Kemp reaffirming his statement of his observation the night that Kim Nees was murdered.

Other Suspect Evidence

Over the years, evidence has been accumulating thal&es was killed by several female
assailants who Ilured her to the Poplar riverbank park gltiie early morning hours of June 16,
1979. The accumulated evidence shows that several femelleding Sissie Atkinson, Maude
Greyhawk, one of the Reddog sisters and others bealNKes to death as a result of jealousy
harbored by Sissy Atkinson over Kimberly Ne@smantic relationship with Alex Trottier who is the
father of Sissy Atkinsors daughter, Belle.

1. Judy Greyhawk

As indicated above, Maude Greyhawk confessed to Judy Gvkyhat she had been present
at the time that Kim Nees was killed and that she halcelliher a number of times.

2. Mike Longtree

As indicated above, in September of 1979, Roosevelt 8henfCarpenter was approached
by Orrie Burshia who indicated a conversation thatrsttewith Mike Longtree wherein he stated
that he was at the murder scene at the time thatN€es was killed and saw a group of Native
American girls, including Sissie Atkinson, a Reddog sista others beat Kim Nees to death.
Longtree recently repeated his statement to Lisa Perry

3. Richard Holen

As indicated above, on June 16, 1979 at approximately 2:0@ak, Richard Holen was
driving in his car with Gretchen Youpee westbound on Hgh#heading out of town. He saw Ted
Nees pickup truck ahead of him on the highway also westboundrgtmivards the bridge over the
Poplar River. He saw four or five people sitting shouldeshoulder in the cab of the pickup and he
observed Ted Neegickup slow down and turn off the highway onto the dirtdrthat leads to the
train bridge. Days later, Richard Holen reported hiseolations to Poplar police officer Steve
Greyhawk.
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4. Sissy Atkinson confessions

Sissy Atkinson has been a suspect in Kim Kaearder since 1979. In an FBI report dated
July 19, 1979, it state&The name of Sissy Atkinson has also come up on numenzasions as a
possible suspect in this mati@r.

Calvin First, a Tribal patrolman, reported that whiiewas at Exxon station getting gas at
about 1:30 to 1:45 a.m. on June 16, 1979, he saw Sissy Atkinsong dviaude Greyhawks car
away from the area of the murder. A passenger wagioar. Calvin First believed the passenger
might have been Maude Greyhawk, but he wéasartain. Calvin First was never called as a \gine
at trial.

Sissy Atkinson has confessed to a number of peoplshikatas responsible for Kim Nees
death. In the mid-1990's, Sissy Atkinson revealed to dweg time boyfriend, Wiliam Stubby
Balbinot, that she, Sissy Atkinson, bludgeoned Kim Neafeath with a tire iron and that Maude
Greyhawk, Joanne Jackson, and Jordis Ferguson participiiteloewin the murder. Atkinses
confession to her boyfriend, William Stubby Balbinwgs disclosed by Balbinot to his sister, Sheryl.

In 1984, Atkinson bragged to co-workers at the Tribal Indesplant in Poplar that she had
committed the perfect crime. Witness Calvin Fourskeard Atkinson gloating over the Beach
conviction and the fact that she had committed theepectime.

In 2002, Atkinson told another witness, John Buffalo, waftpard to the Kim Nees murder,
Al=m the one that killed that gi® Buffalo has come forward and given a sworn statemet
Buffalo who knew Sissy Atkinson ran into her in Bijsy Montana. The two began talking and
Buffalo related that he had recently been in prisoh gaimeone from Poplar, Barry Beach. When
Buffalo asked if she knew Barry Beach, Sissy Atkinsayabecrying. When Buffalo asked her why
she was crying, she stateflt=m the one that killed that gi@® She didmt give any further
explanation. Buffalo later learned that Beach wdlsrspirison for Kim Nees murder. Buffalo has
since come forward to prison authorities at the Cozsts Correctional Center in Shelby and has
since given a sworn statement indicating the above.

Legal History of Barry Beach=s Case

On May 3, 1983, Barry Beach was charged with deliberatécitimnin the District Court of
the 18" Judicial District, Roosevelt County, Montana. He pletiguilty to the charges and the case
was tried to the jury from April'dto April 13", 1984. Barry Beach was found guilty. Judgment was
entered on May 11, 1984. He was sentenced to a term of &80wjiehout possibility of parole. He
appealed to the Montana Supreme Court which affirmedain@ation on July 25, 1985. State v.
Beach 705 P.2d 94 (Montana 1985).

In April of 1992, Barry Beach filed a petition for habeaspus relief in Federal District
Court. On August 5, 1993, the Magistrate Judge issued a recontimeritiat the petition be
dismissed because it contained both exhausted and unexhaasts. On September 28, 1993, the
Federal District Judge issued an order granting an indeditatepending the exhaustion of state
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remedies. On October 30, 1995, Barry Beach filed a petitioipost-conviction relief in the
Montana Supreme Court. On February 8, 1996, that court issuedler denying his petition.

On February 16, 1996, the stay issued by the Federal DBStriat was lifted and the case
proceeded after referral to a magistrate. CounseldoryBBeach filed a motion for discovery on
April 1, 1996 which was denied on July 3, 1996. Briefing on tibstaintive issues continued for
approximately the next year and on August 6, 1997, the UnitddsSMagistrate Judge issued his
findings and recommendation denying the petition for efiitabeas corpus. Barry Beastattorney
filed his objections to those findings. On April 21, 199 District Court Judge issued his final
order denying the petition for writ of habeas corpus.

Barry Beach then appealed to the Ninth Circuit CouApfeals. His appeal was denied by
the Ninth Circuit in a decision entered on August 30, 1999ryBeeach then filed a petition for writ
of certiorari in the United States Supreme Court. gdt#ion was denied.

Barry Beach then filed a petition for DNA testing iretDistrict Court of the 5Judicial
District in Roosevelt County. A hearing was held befihe District Court Judge and an order was
issued permitting DNA testing of evidence. The hair exséeaat issue which was sought to be DNA
tested could not be located and so no DNA testing has dmelucted on that evidence. DNA
testing was conducted on cuttings from the bloody tovieleaced above. That testing resulted in
findings that the blood stains did not come from eiBenry Beach or Kimberly Nees.

In August of 2005, Barry Beach, pro se, filed an applicaboiséntence commutation with
the state of Montana Board of Pardons. That applicatas denied in a decision issued November
30, 2005 wherein the Board stated:

AAfter duly considering your application for executive clamein accordance with
Sections 46-23-301 and 46-23-316, MCA, and in accordance with el Bd
Pardons and Paroles Administrative Rules of Montana 20.2&rf020.25.902, the
Board has by unanimous vote concluded that insufficiergecappears to necessitate
a public hearing and orders that your clemency applicegatenied. Inthe Board
opinion, you have not satisfactorily proven your inmmeeof the crime or submitted
newly discovered evidence showing complete justificatiomon-guilt. Additionally,
you have not satisfactorily proven that further ineaation would be grossly unfair
and that the Board was unable to identify sufficientaexdinary, mitigating or
extenuating circumstancés.

Montana Law Pertaining to Executive Clemency

Executive clemency is defined by Montana Statue 46-23-30kt Sthtue provides the
following definitions:

A46-23-301(1)(a)AClemency@ means kindness, mercy, or leniency that may be
exercised by the Governor toward a convicted persdre Qovernor may grant
clemency in the form of: (i) the remission of firmdorfeitures; (ii) the commutation
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of a sentence to one that is less severe; (ipitezsor (iv) pardon. (BAPardor®@
means a declaration of record that an individual is éorddieved of all legal
consequences of a prior conviction. (2) A person ctewiof a crime need not
exhaust judicial or administrative remedies beforegfiam application for clemency,
except that an application may not be filed with respeet sentence of death while
an automatic review proceeding is pending before the Mar&apreme Court under
46-18-307 through 46-18-310. The board shall consider cases ofiexemency
only upon application. All applications for executivenadgcy must be made to the
board. An application for executive clemency in camitides may be filed with the
board no later than ten days after the district coat$ & date of execution.
Applications may be filed only by the person convictéthe crime, by the perses
attorney acting on the persembehalf and with the persesiconsent, or by a court
appointed next friend, guardian, or conservator actindgi@mpersons behalf. The
board shall cause an investigation to be made of areldrgsrecommendation it
makes on: (a) all the circumstances surrounding theedamwhich the applicant
was convicted; and (b) the individual circumstancesinglab the social conditions of
the applicant prior to commission of the crime, attitme the offense was committed,
and at the time of the application for clemency. (B DBoard shall advise the
Governor and recommend action to be taken. The boaydretommend that
clemency be granted or denied. In non-capital casd® foard recommends that
clemency be denied, the application may not be forwa@éae Governor and the
Governor may not take action on the case. In cagas®s, the board shall transmit
the application and either a recommendation that cleynd&e granted or a
recommendation that clemency be denied to the Goverfbe Governor is not
bound by any recommendation of the board, but the Gowshall review the record
of the hearing and the boaslrecommendation before granting or denying clemency.
The Governor has the final authority to grant or deleynency in those cases
forwarded to the Governor. An appeal may not be takam the Governcrs
decision to grant or deny clemengy.

On November 30, 2005, the State of Montana Board of Pam@wh$aroles denied the
application for executive clemency filed pro se by B&each who sought to have his sentence
restructured to make him eligible for parole. The boaadents decision without a hearing and
without investigation.

Executive Clemency is Necessary Where Thereisan Inadequate
Remedy in the Courtsto Rectify a Substantial Injustice

Barry Beach did not receive a fair trial. As a restiffrocedural time bars which prevent the
courts of Montana from considering the merits of B&egclrs claims of prosecutorial misconduct,
ineffective assistance of counsel and newly discovekgdknce, the courts have never had the
opportunity to consider the merits of Barry Beagllaims that his alleged confession was false, that
the prosecuting attorney during his trial committed egregiassonduct in statements made to the
jury, that his trial attorney failed to conduct an adegiratestigation, allowed false evidence to be
presented to the jury, failed to call witnesses to undehe alleged confession, failed to present
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evidence demonstrating that other suspects were residosithe crime. Critical pieces of physical
evidence that could have been subject to DNA testing be&n lost, including the alleged pubic hair
commented upon by the prosecuting attorney and examinedvbyliscredited forensic scientist
Arnold Melnikoff. As a result of the foregoing, Barrg&clhrs fate lies with the exercise of executive
authority given to the Governor of the state of Moatto consider executive clemency in one form
or another. Montana Constitution, Article VI, Sectil2 addresses the authority of the Governor:

APardons. The Governor may grant reprieves, commusadioth pardons, restore
citizenship, and suspend and remit fines and forfeitulgsctio procedures provided
by law.@

The power of a governor to grant clemency has bedtewiinto our constitutional system.
Defending executive clemency, Alexander Hamilton sakdiimanity and good policy conspire to
dictate, that the benign prerogative of pardoning shouétliittle fettered as possit@.Hamilton
thought that the power would and should be used mercifulhereise Ajustice would wear a
countenance too sanguinary and a@eeid, in its merciful use, would ennoble those who wekitle
Hamilton=s understanding of clemency has been reiterated throughmarican history by judges
and politicians alike.

Writing in 1833, in the first clemency case to reachdhiged States Supreme Court, Chief
Justice John Marshal called a pardam act of grace, proceeding from the power entrustedheth
execution of the laws .@ Twenty years later, the Supreme Court again embeagey broad view
of the clemency power, sayilyWVithout such a power of clemency, to be exercised loyeso
department or functionary of a government, it would bstrmperfect and deficient in its political
morality, and in that attribute of deity whose judgmemesalways tempered with mer@yin 1866,
Justice Field wrote approvingly of what he calledAbenign prerogative of mer@@

Lest anyone think that this is an outmoded, old faski@o@ception of clemency, from time
to time a similar standard has been embraced by gagesind judges in our own era. Terry Sanford,
Governor of North Carolina from 1961 to 1965, provides orampie of such a view.AThe
executive® Sanford wroteAlf charged with the exercise in the name of the peoplen . . .
important attitude of a healthy society - that of ipdyeyond the strict framework of the law . . .
executive clemency does not involve the changing ojiathgial determination. It does not eliminate
punishment; it does consider rehabilitation. To decittennvand where such mercy should be
extended is a decision which must be made by the executivit falls to the governor to blend
mercy with justice, as best he can, involving humanedkas legal considerations, in the light of all
circumstances after the passage of time, but beforegustllowed to overrun mercy in the name of
power of the stat@

Chief Justice William Howard Taft explained why clemeiscessential to just government:

AExecutive clemency exists to afford relief from undueshaess or evident mistake
in the operation or enforcement of the criminal laihe administration of justice by
the courts is not necessarily always wise or cdytamnsiderate of circumstances
which may properly mitigate guilt. To afford remedy,aslalways thought essential
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in popular governments ... to vest in some authoritgratian the courts power to
ameliorate or avoid particular criminal judgme@s.

Chief Justice William Rehnquist, in a 1993 Supreme Court idacisalled clemency the
sovereigas Apower to extend mercy whenever he thinks it is deservédand five years later said
it wasAa matter of grac@ Rehnquist suggested that this power was designed to h#exdcutive
Ato consider a wide range of factors not comprehensplearlier judicial proceedings and
sentencing determinatio@® Chief Justice RehnquigiHistory shows that the traditional remedy for
claims of innocence, based on new evidence, discoteoddte in the day to file a new trial motion,
has been executive clemer@y.

Recently, Virginia Governor Mark Warner commuted thelieantence of Robin Lovitt to
life in prison without parole, a decision he madéénmsure that every time the ultimate sanction is
carried out, it is done fairlgd Warner noted his decision was based on concernisataiit could not
pursue new DNA testing on crucial evidence that could pgn®vanocence. The evidence, a pair of
scissors the prosecutors say Lovitt used as murder weagubbeen thrown out by a Virginia court
clerk. Lovitt=s attorneys had argued to Governor Warner that loseng/éfapon had resulted in a
profound unfairness because Lovitt could not request modd tBsts of the evidence. While
Barry Beach is not facing execution, he too is alsvedkthe ability to have DNA testing conducted
on the hair evidence that was presented to the jupyadee his own innocence.

In 1993, the Supreme Court of the United States stAEedcutive clemency has proved to
be the failsafe in our criminal justice systemit is an unalterable fact that our judicial system, like
the human beings who administer it, is falligleHerrera v. Collins506 U.S. 390, 415 (1993). The
role of clemency in addressing miscarriages of justsdritreased as a result of legislation restricting
an inmates ability to appeal. Many of the issues that BarrgdBegpresents in this petition are issues
that are time barred and for which there is no rertimatyBarry Beach can pursue through the courts.

Barry Beach=s Sentence

Barry Beach was sentenced for the crime of delibdmatacide to a term of imprisonment of
100 years. Barry Beach was a juvenile at the timekinaberly Nees was murdered. According to
the 2002 United States Department of Justice Bureau ofe)@stitistics for felony sentences in state
courts for year 2002, 24.1% of individuals convicted of murdegived life sentences in state courts
for that year. The average prison term in 2002 for a mwal@viction was 142 months.

According to the Montana Department of Correcti®i2005 report to the legislature, the
average length of incarceration for males convictedad¢nt crimes in Montana in 2004 was 76.1
months (the average length of sentence in 1994 in Momtag®5.4).

Sentencesfor Homicidesin the State of M ontana

A review has been conducted of sentences imposed facidemin the state of Montana
dating back to the 1970's. The pool of cases included 388 c@ddbose 388 cases, only 25,
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including Barry Beachs case, involved an offender who was less than 18 giebas the time of the
offense. Ofthose 25 offenders who were less tharet@gen the years 1980 and 1985 there were 8
juveniles offenders who were less than 18 at the tirtiged offenses. Only 3 received sentences of
life with no parole, including Barry Beach. Out of #&ejuveniles sentenced for deliberate homicide
between the 1970's and 2005, it appears that only 3 receipadale sentences of 100 years. Those
3 are Beach and two offenders convicted of multiple hidesc(Steve Keefe and K. Hans). The
conclusion to be reached from a review of the seetemsposed for deliberate homicide in the last
30 years is that the sentence imposed upon Barry Beaotxivaordinarily severe in relation to other
sentences for similar crimes with offenders havinglar age at the time of the offense.

Barry Beach was a Juvenile at the Time Kim NeeswasKilled

At the time of Kim Nees death, Barry Beach was 17 years old. Barry Beachd@hat the
commencement of his trial. Having been a juvenikhatime of the offense, Barry Beach received
one of the longest timed sentences ever meted out stdte of Montana. Moreover, Barry Beegh
sentence wasAwithout parolg@sentence. In essence, Barry Beach received theagentiof a life
without parole sentence.

The Jury Which Convicted Barry Beach Never Heard Significant and Compelling
Evidence Demonstrating that Barry Beach was not the Perpetrator of Kim Nees= Murder

1. Barry Beachs jury never heard of the statements made by Mike Leadtrat he had
witnessed Kim Neesmurder by several Native American girls, not by B&each.

2. Barry Beachs jury never heard the testimony of Richard Holen, hieshad observed
Kim Nees in her fathess pickup truck heading down toward the park near the timerohteder
accompanied by a cab full of people.

3. Barry Beachs jury never heard that the bloody palm print found orptssenger side
door of the pickup truck belonged to neither Kim Ness ndawoy Beach.

4. Barry Beachs jury never heard that Maude Greyhawk confessed todhbeen present
when Kim Nees was murdered and to having kicked her duringptivse of the assault that led to
her death.

5. Barry Beachs jury never heard from Calvin Lester, the young bog sd¢rambled down
the bank from his home into the park and witnessed KeesNmurder by several female attackers.

6. Barry Beachs jury never heard from Barry BeahLouisiana attorney, Paul Kidd, who
has stated under oath that Barry Beach did not cordabe tKim Nees murder in his presence.

7. Barry Beachs jury never heard that large parts of Barry Beadhlleged confession,
including his description of Kim Nee<tlothes, his description of having punched and choked Kim
Nees, his description of having confronted Kim Neesidaitthe drivers door of the truck, and
numerous other details were in fact not true.
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8. Barry Beachs jury never heard from Dr. Donald Reay that manyeftilows to Kim
Nees were probably not made with a crescent wrench.
Unreliable Hair Evidence, now Missing, Led to Barry Beach=s Wrongful Conviction

Again and again throughout the United States, microsc@uicomparison evidence has
proven to be significantly unreliable yet has led ®wmongful convictions of dozens of individuals.
In Montana, one such proven wrongful conviction was ¢idimmy Ray Bromgard who in 1987
was convicted and sentenced to 40 years for rape. Basethaaestimony of Montana Department
of Justice Forensic Science Division analyst Arnokelrikoff. Bromgard spent 15 years in prison
based upon the testimony of Melnikoff that a hair founthe victines bed matched Bromgard.
Fifteen years later, when a DNA analysis was condumtethat hair, Bromgard was proven innocent
and Arnold MelnikofEs proficiency at hair comparison demonstrated to béyfaatl best.

It was Arnold MelnikofEs report of microscopic hair comparison on a hair fourikimberly
Nees sweater that made its way into Assistant Attornegésal Mark Racicets opening statement
and closing argument to the jury in Barry Beashbase. Unlike the Bromgard case, however, where
the hair at issue was located and could be DNA testethaihin Barry Beacts case is mysteriously
missing.

Barry Beach=sInstitutional Record

Barry Beach has always maintained that he is inrtoaethe murder of Kimberly Nees.
Nevertheless, Barry has attempted to make the mdss @8 years of incarceration. In that time,
Barry has tried to take advantage of as many prograpssagle that were offered to him by the
institutions that he was serving time in. Barry Beacaccomplishments include the following:

1. Disciplineship seminar, October 29, 1986.

2. United States National Corrections power liftihgropionships, June 25, 1987.

3. Marathon run, 1987.

4. 15 kilometer run, 1987.

5. Montana State Prison job training program jounmalSeptember 6, 1988.

6. Disciplineship seminar, May 18, 1989.

7. Montana State Prison job training journalism progrslarch 1, 1992.

8. Certificate of appreciation by Vets group, Decembed 292.

9. Stress management, June 14, 1993.

10. Anger management, December 1994.

11. Basic residential electrical wiring, August 7, 1998.

12. Advanced residential electrical wiring, October 30, 1998.

13. Montana State Prison job training typing progranceDwer 28, 1998.

14. Computer operations specialist, February 12, 1999.

15. Life skills education program, August 1999.

16. Orientation phase life line therapeutic community didais treatment program,
December 19, 1999.

17. Addictions treatment program, February 24, 2000.

18. Medicine wheel and the 12 steps, November 26, 2003.
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19. Anger management, November 26, 2003.

20. Certificate of Completion C.P. and R.I., Novenigr2003.

21. Montana State Prises Veterars group certificate of appreciate 15 year award,
November 11, 2005.

A review of Barry Beachs work assignments while incarcerated shows that Mam11,
1994 until the present date, he has been continuously emplatyepositions, including working in
the kitchen, the labor pool, as a school aide, the gardav, paint crew, the furniture shop, an
industry clerk and the carpentry shop. Throughout hisseintiarceration, Barry Beach has received
satisfactory and good work evaluations from his work supens. He is a highly skilled carpenter
and furniture maker. He has also received positive regdoom unit staff in the housing unit
evaluations.

The February 2006 Montana Department of Correctionsiftlaisn Summary for Barry
Beach includes the following comments from staff.

Sgt. Marin LaTray, classification clerk comments:

Alnmate Beach has maintained clear conduct since 4/26/20@ravtcconsidered a
management problem at this review. Beach is in folngliance with all
recommended treatment at Montana State Prison. Hearigntly assigned to
maintenance as a job assignment, no current job ¢walazare available at this
report. Beach does not have parole eligibility date.

Barry Beacks unit manager, Greg Budd, commented:
ABeach has not been a management prolgiem.

In Barry Beachs review he was found to have no alcohol or substaimese problems, no
behavioral or emotional problems, and no abnormalagxoblems. He was assessed as having
sufficient job skills to gain satisfactory employmemasitive work habits, stable family relationships
and Barry Beacks attitude was assessedAasotivated to chang@

Institutional Discipline History

Since his arrest in January of 1984, Barry Beach has ibearcerated at the Roosevelt
County jail, the Montana State Prison at Deer Lodgé faur years at CCA Shelby Montana. For
three years between 1996 and 1999, Barry Beach was incaccgrd exas and Tennessee. Since
2000, Barry Beach has had no write-ups or disciplinary retid®rior to that, between 1984 and
2000, he had several minor and a couple of mid-level omigdti

The Montana Parole Board Failed to Comply with its Statutory Requirements
of Conducting an Investigation and Holding a Hearing
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On November 30, 2005, the Montana Board of Pardons deniegdHachs application for
executive clemency. No hearing was held and as faedsiow, no investigation was conducted.

MSA 46-23-301 provided in pertinent part that:

AThe Board shall cause an investigation to be made aeddog recommendation it
makes on: (a) all the circumstances surrounding the éoinvehich the appellant was
convicted; and (b) the individual circumstances relatripé social conditions of the
appellant prior to commission of the crime, at theettime offense was committed,
and at the time of the application for cleme@y.

The Parole Boares November 30, 2005 decision fails to address the numesaas that are
raised in this petition, including the substantial eviéeihat others were responsible for this crime,
fails to address the extreme prosecutorial misconducbttarred during Barry Beash trial, fails
to address the significant evidence showing that sonmehee than Barry Beach was responsible for
this crime, including the bloody palm print and the unidiedtifingerprints found on Kim Nees
truck, fails to address the role that Arnold Melnikoffyeld in Barry Beachs conviction, and fails to
address the structure of Barry Beastsentence of 100 years with no parole.

At a minimum, it is hoped that the Governor of Montanlhremand this case back to the
Parole Board with instructions to carry out its statytuties by conducting an investigation as
required by MSA 46-23-301.

Community Support for Barry Beach=s Application for Executive Clemency

Poplar, Montana is a small community sitting on thet Reck Reservation in Roosevelt
County. Support for Barry Beaeh application for executive clemency in Poplar and indRwelt
County is strong and widespread.

A sampling of the letters from Poplar residents andrstheclude the following.

Vicki Hopkins, who now works for the United States Depemt of Interior, Bureau of
Indian Affairs, and is a long time Poplar resident amthé& classmate of both Barry Beashand
Kimberly Nees writes:

Al firmly believed that Kirss real killers is still walking free which is frustreg to the
family and the friends of Kims. Kigs death was tragic to all of us who were indeed
her>friends= and needs closure . . . | appeal to you to do all in yower to bring
about the release of Barry Beagh.

Marianne Marottek, another long time Poplar resideitesir
Al have lived in Poplar for most of my life. | wagefids with the Nees family. My

children and their children were school mates. Whemwas killed in 1979, it was
not only devastating to the Nees family, but a shockairtrage felt by the whole
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community. Since then, | have come to believe #minnocent young man was
convicted of this crime. This is a belief sharedrany of my friends and neighbors.
There is and always has been a strong belief that&Kmurder was the result of an
attack by several young ladies...if it is within your gow ask that you secure the
release of Barry Beach in the hope that justicefwwdlly prevail@

Bonita LeVay is a 66 year old retired school teacl@mfPoplar, Montana. She took it on
her own to research Barry Beashconviction and concluded:

Al think it is time to correct this injustice. Pleat® all that you can to secure the
release of this innocent man after 23 years of sgiinme for a crime that he did not
commit@

Dallas G=Connor is a life long resident of Poplar, Montana, emaf Dallas Aero & Sales
and was past mayor of Poplar and is now chairman ¢fdpé&ar Chamber of Commerce. He writes:

AAs a result of my business and civic activities, | krolroad range of people in the
Poplar area and | think | have a genuine feel for timnmanity. From what | have
heard, many residents of this area believe that thhden of Kim Nees was wrongly
decided and that the imprisonment of Barry Beach far thader is an injustice.
Like most people, | believe others are responsiblethigs crime and remain
unpunished....please do all in your power to remedy thistiog@

Dr. Margaret Campbell, Representative House Districh8ils from Poplar, Montana. She
writes that after having reviewed Barry Beasltase:

Al got involved because | do not believe that justiceblegs served ... | respectfully
request that you consider this case and perhaps soméet@will be justice®

Margaret Abbott, a professor of English at the FotkReéommunity College, has been a
teacher in Poplar for the past 33 years. She workée &dplar High School during Barry Beash
senior year. She writes:

AKim Nees= brutal murder was certainly a terrible crime, but mpegple here in
Poplar believe that the wrong person is paying fa#rry deserves the benefit of an
investigation into his case, after serving over 20g/@gprison without any evidence
of his guilt. | believe that it is in the interegtjustice to review his case and attempt
to right a wrong that has been done to a citizen obtate.

Robert Atkinson, another long time Poplar resident aedAicting Chief of Police for the
Poplar Police Department in June of 1979 when Kim Neeswadered writes:

AThis letter is not to prove or disprove the guilt ofitimeate discussed. In June of
1979, | was Acting Chief of Police for the Poplar Poldepartment. We had a
homicide involving an 18 year old girl. She was found Sktyimorning in the
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Poplar River. The Roosevelt County Sheriff Departmatk charge of the
investigation. | was called down to identify the boalizich | did; Kimberly Nees. |
was asked to help with obtaining some of the evidembe went on for most of the
daylight hours and they were not finished. RoosevalinBoSherifes Office asked
that | store evidence collected in our station ho&sece we didat have an evidence
room, | stored the evidence in the Judgiehamber. | locked both doors and posted
signs to my officers stating that if they needed tathisgestroom, which was next to
the Judges, not to use it. They were instructed to go arounddhser to Barackers
Bar or to go home. Do not enter, evidence stored hEne next day | went with a
sherifes deputyARed@Wilson or Undersheriff Dean Mahlum to get the evidence
but we encountered that the door had been kicked in.frioced the officer, Steven
Greyhawk, who was on duty that night as to what had happefie said he had to
use the restroom, | then verbally reprimanded him. wBeh the Sheriffs
Department and myself, things did not seem to be distuboedhat is unknown. In
1984, during the trial of Mr. Beach in Glasgow, Montanaas called to witness for
the prosecution. Before | was called to the standytbecutor, Mr. Mark Racicot,
wanted to drill me on the questions he would ask. | timddefore we get to that,
you should know what happened with the evidence. Aftlergdiim, he was very
surprised. His comment was that he wosldtare put me on the stand and that this
case had been screwed up from the beginning. OthetHisancident, | was not
involved with much of the case. | helped the ShesifDffice as they needed me. |
never had opinion whether he was guilty or not. Was your decision to grant him
time served, | would be in support of tigt.

Glenna Lockman, the manager of the American Legion Suplperin Poplar, writes:

AAs | have been in close contact with Centurion Mii@s over the last five years, |
am totally convinced of Barry Beaeh innocence. | truly believe he has been
wrongfully convicted of a murder he did not commit. Kimed was a cousin of mine
and a niece of the late State Senator Stanley Ne@svwas my grandfather. It is truly
sad knowing her murderers are still on the loose, sevkvehom are still living in
our small community of Poplar. | am the manager ofAmerican Legion Supper
Club here in town and it saddens me to still hear rurmodsstories of this horrible
crime, even after 25 years. As the years go on,lbsimg more and more faith in our
judicial system. | am pleading with you to not only greletnency to Barry Beach,
but to also bring Kims murderers to justic@

Another long time resident of Poplar, Montana, DarlBe¢erson, attended Poplar High
School and had run-ins with a number of the girls wheesaspected of having murdered Kimberly
Nees. Darlene Peterson spoke to Kim Nees days beforaurder when Kim Nees complained to
Darlene of being harassed by the same group of girldvati@arlier harassed Darlene. She writes:

AWhen | was informed that Kim had been beaten to datatiie park, | knew then
what had happened. | knew, as does everyone else wheeklais Poplar or who
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still does, what happened to Kim that night . . . | haweloubts about the fact Barry
Beach did not kill Kim Nee®

Laurie Shaffer was one of Kim Neebest friends in high school. She and her family were
very, very close with Kim Nees. She writes in part:

Al did not ever believe Barry was alone in this actkod after reading some of the
most recent paperwork, | have my doubts that he wasmex@ied . . . Please do not
let this end here, please make the real people involwefib pthe terrible crime that
they have committed, please make the right person payhatrthey did, and let an
innocent man live the rest of his life fr@.

Laurie Shaffer works for the Fort Pecktribes Office of Environmental Protection.

Dennis Simons has spent his entire life in Poplae. wds a friend and classmate of Barry
Beach. He writes in part:

Al have grown up in Poplar and still live there. | wéseand and classmate of Barry
Beach. In fact, | was branding with Barry at his giarents ranch south of
Brockton on the day that Kim Neebody was discovered. | was with him when his
mother came to the ranch at lunch time and told ustahetwcrime. | was Barry all
that day and he did not act like someone who had beehrughalbeating someone
to death . . . Like most people in the community, ldveliKim was beaten by several
females, most of whom still live in this area. avk been at parties where they have
bragged with statements likeWe killed before and wee not afraid to kill agair.

It is frustrating for me that my friend is in jail atide real killers are walking the
streets with arrogance and without remorse. Pldaisis,within your power, put an
end to this injustic®

Robert Kolar of Helena, Montana has spent a greatadeémhe reviewing Barry Beacls

case. He met Barry Beach while Barry has been soped at the Montana State Prison at Deer
Lodge. He writes in part:

Al have seen a number of documents and read a numberieg ghat lead me to
believe this man deserves to be pardoned. The evitletdee committed this crime
just simply doesnt exist. There is also the underlying current that foumer
Governor, Mark Racicot, may have a hand in the progetaf this man and some of
his doings may have been political. | urge you to lotd this as | think we may
have an innocent man in our pris@n.

Barry Beachks family has stood behind him for all these 20 plus yedis mother, Roberta
Clencher, has never given up hope that one day her @old We released. She writes in part:

Al=m asking you as the first honest and moral Governotllatate of Montana has
had in years to hear not only the plea of a metharching heart, but to listen to what
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the community, investigators and others have come ¢wvlabout this case, they
know the truth, the truth which you have before youask you to grant my son
freedom, to expunge his record and allow him the opporttmpyove himself as a
productive citizen of this great state of Mont&ma.

Barry=s half-sisters, Bonnie Redelk and Mary Ann Montclé&o avrite in support of their
brother.

James McCloskey, the founder and director of Centuriowshviies also writes in support of
Barry=s release. Mr. McCloskey recounts the historyeféhinvestigation of Barry Beaeh case
beginning in 1991 when Barry first contacted Centurion $tlies seeking help. Mr. McCloskey
relates how the painstakingly careful process of resiiya&tion takes place before Centurion
Ministries agrees to commit to taking on a new céberelates how the 5-1/2 year investigation has
not only turned up significant evidence that Barry Beaas not responsible for Kim Neemurder
but has also failed to turn up any evidence whatsoevaetipgptoward Barry Beaets guilt.

In addition to those Poplar residents who strongly sudpamy Beacks application for
clemency, people who have come into contact withyBawer the years while he has been in prison
also support him. James Ziegler, who now lives inng#l, Montana, is a participant in a in-prison
ministry called Discovery Cursillo. Over 20 years ag®met and became acquainted with Barry
Beach. He writes:

AOver 20 years ago, | met and became acquainted with eneBeach then serving
his 100 year sentence in Montana State Prison, Detgd,dMontana. He came to
the weekend retreat. Over these years, Barry hasraea very active participant in
our treatment program. He has become a positive l@adair movement and
continues to be a role model for other inmates at M3works diligently to recruit
new candidates for the weekends and encourages theramaait in the follow-up
gatherings to insure their continued support for each .othem sure he is active in
other self help programs in the instituti@n.

He also writes:

Aln conclusion, may | state that | personally do notspes any degrees in personal
behaviors, psychology or psychiatry, but my intuitiod parsonal belief is that Barry
Beach since his incarceration over 20 years ago, s tir make the best of his
situation by maintaining a positive attitude and by beiaglved in functions that help
him relieve his confinement. Knowing him for 20 pluang | have seen him grow in
stature. | believe him to be truthful in his endeawelnge incarcerated, a positive
influence to others, and, most importantly to date, d&epted his unfortunate
circumstance, but certainly hopefully and prayerfully retpigse process for review
of his case be given the fullest of considerationthbge in authority charged with
this responsibility.
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B. F. AChris@Christiaens has also written in support of Barry Bea@pplication. He has
spent time investigating the case and strongly suppoergeaw of the case. He writes:

AUntil this issue is fully investigated and the guilty pestare brought to court for the
crime, justice will not have been served and an inmog®n has been irreparably
harmed@

Submitted along with this application, in addition to numusrindividual letters, some of
which have been quoted above, over 150 Poplar residentssigned a petition addressed to
Governor Schweitzer the preamble of which reads:

AWe the undersigned, respectfully ask that Barry Beacki&éased from prison for a
crime he did not commit and has been wrongfully incateelfor over 23 years. My
signature attests to the fact that there are othewkisoispects in this cage.

Conclusion

For over 23 years, Barry Beach has sat in prison fou@er that he did not commit as a
result of a coerced and inaccurate confession, aititééd with prosecutorial misconduct, and an
investigation that involved the mishandling of evidertle,ignoring of significant evidence pointing
to Kim Nees actual killers, and forensic reports issued by an inctenperime lab employee. Barry
Beach had no significant criminal history prior to égsviction in this case. Over his 23 years in
prison, Barry Beach has maintained a strong work lyistod incurred only a limited number of
infractions. Barry Beach received a sentence fagydothan most offenders convicted in the state of
Montana for similar or even worse crimes. Due ®ltiss of physical evidence and the passage of
time, the courts were unable to adequately address ties issBarry Beacts case. The Board of
Pardons failed to comply with its statutory mandate reguinvestigation into Barry Beaehk case.
For each of these reasons, it is requested that tkier@w of the state of Montana review this
petition and take the action that the Governor is engpesvwith to remedy the injustice that has
occurred herein.

Sincerely,

Peter A. Camiel
PAC/kdb
Encl.



